UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

California Independent System ) Docket No. ER11-4100-001
Operator Corporation )
REQUEST FOR REHEARING OF THE CALIFORNIA INDEPENDENT
SYSTEM OPERATOR CORPORATION
Pursuant to Section 313(a) of the Federal Power Act* and Rule 713 of the

Commission’s Rules of Practice and Procedure,? the California Independent
System Operator Corporation® respectfully submits this request for rehearing of
the Commission’s December 15, 2011 order in this proceeding.* The issues
raised in this request for rehearing concern the directives in the December 15
Order regarding the “default load adjustment” — the ISO’s carefully crafted
approach for handling the problem of “double payment” for demand reductions by
demand response resources in the ISO’s wholesale market. As explained below,
the Commission should grant rehearing of the directives in the December 15

Order regarding the default load adjustment.

! 16 U.S.C. § 825I(a).

2 18 C.F.R. § 385.713.
3 The ISO is sometimes referred to as the CAISO. Capitalized terms not otherwise defined
herein have the meanings given in the Master Definitions Supplement, Appendix A to the 1SO
tariff.

4 Cal. Indep. Sys. Operator Corp., 137 FERC 61,217 (2011) (December 15 Order). As
discussed further below, the December 15 Order addressed a filing submitted by the ISO on July
22, 2011 to comply with the requirements regarding demand response compensation set forth in
Commission Order No. 745 issued in Docket No. RM10-17-000 on March 15, 2011. Demand
Response Compensation in Organized Wholesale Energy Markets, Order No. 745, FERC Stats.
& Regs. 1 31,322 (Order No. 745), order on reh’g and clarification, Order No. 745-A,

137 FERC 1 61,215 (2011) (Order No. 745-A). The December 15 Order should not be confused
with Order No. 745-A, which was also issued on December 15, 2011.



Executive Summary

The I1SO fully supports the policy goal of encouraging demand response
resources through the design of independent system operator and regional
transmission organization markets. We agree with the Commission that active
participation by customers in the form of demand response helps to increase
competition in organized wholesale energy markets, and the ISO has been a
strong proponent of efforts to facilitate the participation of demand response in
the ISO’s wholesale electricity markets. The ISO is seriously concerned,
however, that one aspect of the December 15 Order undercuts the realization of
this policy goal.

The ISO seeks rehearing of the directive in the December 15 Order
requiring the ISO to eliminate the use of the default load adjustment mechanism
set forth in the existing ISO tariff for transactions subject to the requirements of
Order No. 745. The discussion in the December 15 Order suggests that the
Commission fundamentally misunderstands the nature of the default load
adjustment. The default load adjustment is not a means for allocating the costs
of payments made to demand response providers. The ISO has separate rules
for allocating those costs. Instead, the default load adjustment is a carefully
crafted mechanism previously approved by the Commission to ensure that ISO
market participants, and ultimately consumers, do not pay twice for the same
reductions in demand. The ISO provides a hypothetical example in this filing to
illustrate the true allocation of demand response costs under the ISO’s proxy

demand resource market rules.



The uncertainty associated with the Commission’s treatment of the default
load adjustment under Order No. 745 has already delayed meaningful
implementation of demand response in the ISO’s wholesale markets. If the
Commission does not reverse the portions of the December 15 Order rejecting
the default load adjustment for transactions subject to the requirements of Order
No. 745, most of the load in California could be prevented from participating in
the ISO’s wholesale markets for the foreseeable future. The default load
adjustment was developed with the input of key stakeholders in the state, most
notably the California Public Utilities Commission (CPUC). If the CPUC
concludes that it does not want consumers to pay twice for the same reductions
in demand, the CPUC may not authorize participation in the ISO wholesale
markets by load served by state investor-owned utilities. Thus, this aspect of the
December 15 Order could undercut the primary policy goal of Order No. 745.

The rejection of the default load adjustment for transactions subject to
Order No. 745 is not only inconsistent with the Commission’s policy objectives; it
also is the result of a number of legal errors. First, the order incorrectly
characterizes the default load adjustment as violating the cost allocation
requirements of Order No. 745. To the extent Order No. 745 could be read to
implicitly affect the default load adjustment, the December 15 Order fails to
address the ISO’s explanation in its compliance filing that retention of the default
load adjustment is consistent with or superior to the requirements of Order No.
745. This failure to address the ISO’s explanation is impermissible, especially

given that Order No. 745 expressly authorized public utilities such as the 1SO to



attempt to show how its proposed or existing practices are consistent with or
superior to the order’s requirements in whole or in part.

Further, the requirement in the December 15 Order to eliminate the default
load adjustment is also arbitrary, capricious, and unsupported by substantial
evidence. It would reverse express directives in the Commission’s Order No.
719 rulemaking without full notice or an opportunity for comment. Moreover, the
December 15 Order includes no finding that the default load adjustment is no
longer just and reasonable and no evidence to support such a finding, and thus
the elimination of the default load adjustment is beyond the Commission’s
authority. In addition, the default load adjustment is an essential feature of
demand response design in California. Eliminating the default load adjustment
would represent an intrusion on issues properly left to California state jurisdiction
and would have an adverse impact on the development of demand response in
California.

For all of these reasons, the Commission should grant rehearing of the
December 15 Order and permit the I1SO to retain the existing default load

adjustment in its tariff for transactions subject to Order No. 745.



I. Background

A. Proxy Demand Resources

For over a decade, the ISO has provided the opportunity for demand
response resources to participate in the ISO’s markets through its participating
load program.® The ISO has also spent years and substantial resources
developing the rules under which aggregators of retail customers can participate
in the ISO wholesale markets in a manner that is consistent with all Commission
requirements established prior to Order No. 745.

In 2010, the 1ISO sought and obtained Commission approval of tariff
provisions that allow a new category of demand response resources — proxy
demand resources — to participate in the ISO markets. The ISO developed its
proxy demand resource proposal with substantial input from all stakeholders,
including demand response providers. The ISO designed the proxy demand
resource to work in concert with the efforts of the CPUC, which has promoted the
integration of retail demand response into the wholesale markets and which
initially authorized state utilities to begin developing retail demand response
programs that can bid into the ISO’s markets.

The Commission, in orders issued in July 2010 and January 2011,
accepted tariff revisions submitted by the ISO to allow certain demand response

resources, including aggregators of retail customers, to participate in the ISO

° The December 15 Order finds that the requirements of Order No. 745 do not apply to

participating loads. December 15 Order at P 7 n.6, P 56. The ISO agrees with that finding.



wholesale market as proxy demand resources.® The ISO “pays LMP [locational
marginal price] at pricing nodes, or sub-load aggregation points (Sub-LAP) in its
Proxy Demand Resource program that allows qualifying resources to provide
day-ahead and real-time energy,”’ as well as ancillary services,® in the ISO
market. With the Commission’s approval, the ISO implemented the proxy
demand resource tariff revisions on August 10, 2010.

A critical element of the proxy demand resource tariff provisions approved
by the Commission is the default load adjustment set forth in Section 11.5.2.4 of
the I1SO tariff.” The purpose of the default load adjustment is to prevent a

wholesale double payment resulting from a payment being made for the demand

6 Cal. Indep. Sys. Operator Corp., 132 FERC { 61,045 (2010), order on compliance and

reh’g, 134 FERC 1 61,004 (2011). A proxy demand resource is defined in Appendix A to the ISO
tariff as “[a] Load or aggregation of Loads capable of measurably and verifiably providing
Demand Response Services pursuant to a Proxy Demand Resource Agreement.” Demand
response services are defined in Appendix A as “Demand from a Proxy Demand Resource that
can be bid into the Day-Ahead Market and Real-Time Market and dispatched at the direction of
the CAISO.” Each proxy demand resource is represented by a demand response provider, which
is defined in Appendix A as “[a]n entity that is responsible for delivering Demand Response
Services from a Proxy Demand Resource providing Demand Response Services, which has
undertaken in writing by execution of the applicable agreement to comply with all applicable
provisions of the CAISO Tariff.”

! Order No. 745 at P 14,
8 Specifically, proxy demand resources can provide non-spinning reserve in the ISO’s
ancillary services market. See ISO tariff, Section 30.5.2.6.

9 Section 11.5.2.4 of the I1SO tariff reads as follows:

For the purpose of settling Uninstructed Imbalance Energy of a Scheduling
Coordinator representing a Load Serving Entity, the amount of PDR Energy
Measurement delivered by a Proxy Demand Resource that is also served by that
Load Serving Entity will be added to the metered load quantity of the Load
Serving Entity’s Scheduling Coordinator’s Load Resource ID with which the
Proxy Demand Resource is associated.

The term PDR Energy Measurement is defined in Appendix A to the ISO tariff as “[t]he Energy
guantity calculated by comparing the Customer Baseline of a Proxy Demand Resource against its
actual underlying Load for a Demand response event.” The Customer Baseline is calculated as
set forth in Section 4.13.4 of the ISO tariff.



response services provided by a proxy demand resource and a payment also
being made to a load serving entity (LSE) for uninstructed imbalance energy
resulting from the ISO’s acceptance of a bid from a proxy demand resource (i.e.,
energy scheduled day-ahead by the LSE but not consumed in real-time because
of the demand response service provided by the proxy demand resource). The
default load adjustment eliminates this wholesale double payment by adding
back the energy measurement for a proxy demand resource to the LSE’s meter
quantity in the ISO’s uninstructed energy settlement pre-calculation. This
settlement mechanism results in an adjusted meter demand value for the LSE,
thus eliminating the uninstructed energy payment that would otherwise result
from the demand response service provided by the proxy demand resource.*
The ISO included the default load adjustment in its tariff pursuant to the
directives in the Commission’s Order No. 719 rulemaking that independent
system operators and regional transmission organizations (ISOs/RTOSs) are
authorized to address the wholesale double payment issue on a region-by-region

basis.*!

10 See 132 FERC 1 61,045, at P 25. The double payment is a settlement consequence that

applies only to demand response resources operating in the wholesale market in the instance
where the demand response provider and the LSE can be different entities, as is the case for
proxy demand resources (and also for reliability demand response resources, discussed below).
ISO Response to the April 16, 2010 Letter Requesting Additional Information Regarding Proxy
Demand Resource Tariff Amendment, Docket No. ER10-765-000, at 3-4 (May 17, 2010).

1 See Wholesale Competition in Regions with Organized Electric Markets, FERC Stats. &
Regs. 31,281, at P 159 (2008) (Order No. 719), order on reh’g, Order No. 719-A, FERC Stats.
& Regs. 131,292, at P 70 (Order No. 719-A), order on reh’g and clarification, Order No. 719-B,
129 FERC 1 61,252 (2009) (Order No. 719-B).



The July 2010 order described the proposed default load adjustment in

"12 and went on to

detail in the section of the order entitled “Costs and Settlement
state that “[w]e accept the CAISO's cost and settlement provisions.”® The
acceptance of these cost and settlement provisions was conditioned only upon
the requirement that the 1SO undertake a study to determine if the effects of
demand response apply more broadly than to the individual LSE in which the
proxy demand resource is located.’* The Commission accepted the 1ISO’s proxy
demand resource tariff provisions as compliant with Order No. 719.%

The default load adjustment was a significant feature cited by the CPUC in
its June 4, 2010, decision affirming that the ISO’s proxy demand resource design
is consistent with the CPUC’s own efforts to promote demand response in the
State of California.’® As explained in the ISO’s 2010 Demand Response

Report,*” the June 4 CPUC Decision directed the California investor owned

utilities (I0Us) subject to the CPUC'’s jurisdiction to prepare to bid demand

12 See 132 FERC 1 61,045, at PP 25-26.

B d. at P 32.
14 Id. at P 34. The order notes that “this study is for informational purposes only. The
Commission will not notice the filing, nor accept comment on it, and the filing does not require
Commission action.” Id. at P 34 n.24. Such an informational study requirement does not in any
way alter the Commission’s finding that the default load adjustment is just and reasonable by
accepting those provisions under Section 205 of the Federal Power Act (FPA).

1 132 FERC 161,045, at P 23; 134 FERC 61,004, at P 22.

16 See CPUC Decision 10-06-002, issued in Proceeding R.07-01-041, at 15, 19-22 (June 4,
2010) (June 4 CPUC Decision). That CPUC decision is available on the CPUC’s website at
http://docs.cpuc.ca.qov/PUBLISHED/FINAL DECISION/118962.htm and is provided in
Attachment A hereto. To ensure a complete and accurate record in the instant proceeding, the
attachments to this request for rehearing include documents that the 1ISO also attached or cited in
the Order No. 745 proceeding (Docket No. RM10-17).

o 2010 Demand Response Report in Docket No. ER06-615-000, at 2 (Jan. 14, 2011). The
2010 Demand Response Report is provided in Attachment B hereto.


http://docs.cpuc.ca.gov/PUBLISHED/FINAL_DECISION/118962.htm

response into the 1SO market using proxy demand resource pilot programs.*®
While a positive first step, the June 4 CPUC Decision also expressly directed that
bundled utility customers could participate only through 10U pilot programs. The
decision did allow for direct access customers (i.e., those retail customers that
procure their electricity through a third-party electricity provider) to offer demand
response in the ISO markets. The decision also identified several important
issues that the CPUC stated had to be resolved and clarified before it would
allow all customers to offer demand response into the ISO markets. Those
issues include retail compensation and financial settlement concerns, consumer
protection and information needs, CPUC jurisdiction and oversight over third-
party (i.e., non-IOU) demand response providers, and resource adequacy
capacity credit for new or modified demand response products, as well as
accounting for proxy demand resource bidding within the CPUC’s long-term
reliability and procurement planning processes.*®

In addition, an ISO tariff amendment is pending before the Commission in
Docket No. ER11-3616 that will apply the existing default load adjustment to the
settlement of transactions regarding another category of demand response
resources in the ISO wholesale market, emergency-triggered reliability demand
response resources. The December 15 Order leaves all issues related to the

reliability demand response proposal to that proceeding.?’ As such, the 1SO will

18 June 4 CPUC Decision at 24.
19 Id. at 6-23.
20 December 15 Order at P 7.



not address issues related to reliability demand response resources in this
rehearing request.

B. Order No. 745 and 745-A

In Order No. 745, the Commission established new requirements
regarding compensation to be provided for demand response in organized
wholesale energy markets overseen by ISOs/RTOs.?* Order No. 745 required
ISOs/RTOs each to submit, by July 22, 2011, a compliance filing that addressed
the following issues: (1) the net benefits test for demand response compensation
described in Order No. 745; (2) the measurement and verification of demand
response performance; and (3) the allocation of demand response costs.?? The
order also stated that “[i]n its compliance filing an RTO or ISO may attempt to
show, in whole or in part, how its proposed or existing practices are consistent
with or superior to the requirements of [Order No. 745].”%3

Order No. 745 did not directly address the default load adjustment
mechanism. The discussion of cost allocation issues in Order No. 745 stated
that “[sJome commenters argue that costs should be assigned to the LSE

associated with the demand response provider because it is this entity that

receives the full benefit of demand response,” and cites the ISO as one of the

2 Order No. 745 at P 1.

2 Id. at PP 6, 81,102. Three ISOs/RTOs subsequently requested extensions of time to
submit their compliance filings. The Commission granted those requests of the three ISOs/RTOs.
See notices of extension of time issued in Docket No. RM10-17-000 on July 8, July 11, and July

22, 2011.

= Order No. 745 at P 4 n.7.

10



commenters making that argument.”* On the page of the ISO comments that the
Commission appeared to have in mind,? the ISO explained (among other things)
that the default load adjustment resolves the potential for wholesale double
payments.?® Order No. 745 contained no directives that squarely addressed the
default load adjustment or the wholesale double payment issue. However, Order
No. 745 did “reject the various other methods of cost allocation suggested by
commenters. Assignment of all costs to the LSE associated with the demand
response provider, as suggested by some commenters, would not include others
who benefit from the demand response.”*’

Due to the lack of clarity on the default load adjustment issue, on April 14,
2011, the ISO filed a motion for clarification or, in the alternative, request for
rehearing, requesting confirmation that Order No. 745 does not require the
elimination of the default load adjustment and thereby mandate wholesale double

payments for demand response reductions, with respect to both proxy demand

resources and reliability demand response resources.?®

2 Id. at P 98 & n.189.

% Although footnote 189 in Order No. 745 cites page 6 of the ISO’s May 13, 2010
comments on the notice of proposed rulemaking issued in Docket No. RM10-17, rather than page
6 of the ISO’s October 13, 2010 comments on the supplemental notice of proposed rulemaking
issued in that proceeding, it appears that the Commission intended to cite the latter. This is
because only page 6 of the ISO’s October 13 comments contains discussion of cost assignment
to an LSE.

2 ISO comments on supplemental notice of proposed rulemaking, Docket No. RM10-17-
000, at 6 (Oct. 13, 2010).

27

Order No. 745 at P 101.
8 Motion for Clarification or, in the Alternative, Request for Rehearing of the California
Independent System Operator Corporation, Docket No. RM10-17-001, at 4-6, 9-16, 21-34 (Apr.
14, 2011). The ISO’s April 14 filing also raised other issues not germane to this request for
rehearing.

11



Following the issuance of Order No. 745, all three IOUs in California
requested on April 8, 2011 that a CPUC Administrative Law Judge delay a
proposed decision on the financial settlement issues germane to the CPUC’s
demand response rulemaking. These settlement issues are conditions
precedent to the CPUC’s issuance of a final decision on bidding demand
response into the 1ISO market.?> On May 9, 2011, the CPUC issued a ruling that
extended by 18 months (i.e., until November 2012) its schedule for completing its
demand response rulemaking. The CPUC found that the extension was
necessary in relevant part because “[s]Jome market participants have interpreted
[Order No. 745] as eliminating the possibility of the DLA [default load
adjustment],” and therefore the CPUC must “await clarification from the FERC
regarding whether PDR [proxy demand resource] may be implemented as
already approved by the FERC.”*

Timely issuance of these CPUC decisions is critical to the timely
participation of proxy demand resources in California. As the Commission
recognized in the proxy demand resource proceeding, “much of the potential new
Proxy Demand Resource participation is contingent on an upcoming CPUC
decision.”! Until the CPUC proceeding resolves these outstanding issues, the

CPUC’s prohibition on bundled utility customers offering demand response other

29 See http://docs.cpuc.ca.gov/efile/MOTION/133321.pdf, which is provided in Attachment C
hereto.

%0 Assigned Commission’s Ruling Amending Scoping Memo, issued in Proceeding R.07-01-

041, at 3 & n.3 (May 9, 2011). This CPUC ruling is available on the CPUC website at
http://docs.cpuc.ca.gov/efile/RULINGS/134968.pdf and is provided in Attachment D hereto.

3 132 FERC 1 61,045 at P 34 n.23; 134 FERC 1 61,004 at P 14.

12


http://docs.cpuc.ca.gov/efile/MOTION/133321.pdf
http://docs.cpuc.ca.gov/efile/RULINGS/134968.pdf

than through 10U pilot programs remains in effect.** While market participants
have expressed interest to the ISO in participating in the ISO market as proxy
demand resources, to date there has only been a single third-party participant
piloting the proxy demand resource functionality with direct access customers,
apparently because third-party demand response entities and direct access
customers are holding off until stakeholders and the CPUC formally settle the
retail rules relating to direct participation. At the time the 2010 Demand
Response Report was issued, the expectation was that the retail rules would be
decided in time for all customers to participate in the ISO market by the summer
of 2011.%* However, as explained above, that expectation has not been met, due
in relevant part to the Commission’s directives regarding the default load
adjustment.

In Order No. 745-A, the Commission stated that it could not address the
request for confirmation contained in the ISO’s April 14 filing. Instead, the
Commission stated that it would address the ISO’s request for confirmation in the
proceeding on the ISO’s filing to comply with Order No. 745 (the instant
proceeding) and in the proceeding on the ISO’s tariff revisions to implement

reliability demand response resources (Docket No. ER11-3616).%

3 Declaration of Peter Skala on Behalf of the California Public Utilities Commission at 9.

Mr. Skala’s declaration, which was originally attached to the ISO’s April 14, 2011 motion for
clarification or, in the alternative, request for rehearing of Order No. 745 in Docket No. RM10-17-
001, is provided in Attachment E hereto.

% 2010 Demand Response Report at 3-4.

3 Order No. 745-A at PP 140-41.

13



C. The December 15 Order

On July 22, 2011, the ISO submitted a filing in the above-referenced
docket to comply with the directives in Order No. 745. The ISO’s compliance
filing explained that the 1SO should be permitted to retain the Commission-
approved default load adjustment. In particular, the 1SO stated that, for the
reasons also provided in its April 14 filing, the Commission should grant
clarification or rehearing that Order No. 745 does not require the default load
adjustment to be eliminated.*®* The ISO also explained that if the Commission did
not grant such clarification or rehearing, the Commission should find, in its order
on the compliance filing, that the ISO’s retention of the default load adjustment is
“consistent with or superior to the requirements of [Order No. 745].”%° Further,
the 1ISO explained that the provisions of the existing ISO tariff allocate the costs
of proxy demand resources to those that benefit from demand response
reductions. Therefore, the provisions of the existing ISO tariff satisfy the
requirements of Order No. 745 regarding the allocation of demand response
costs.®’

The December 15 Order accepts in part and rejects in part the ISO’s July
22 compliance filing.®® In particular, the December 15 Order finds that the
compliance filing did not demonstrate that the ISO’s current cost allocation

methodology, including the default load adjustment, appropriately allocates costs

% July 22, 2011 compliance filing at 11-12.

% Id. at 12-13 (quoting Order No. 745 at P 4 n.7).

87 July 22, 2011 compliance filing at 15.

% December 15 Order at Ordering Paragraph (A).

14



to those that benefit from the demand reduction as required by Order No. 745.%
The December 15 Order states that, because the default load adjustment
settlement process purportedly requires the load serving entity to pay for load
that it does not ultimately serve, the default load adjustment “effectively allocates
the cost of demand response to the host load serving entity even though the
benefits of demand response may extend beyond the host load serving entity,”*
and does not “allocate the cost of the demand response purchase proportionally
to the entities that benefit.”*" As a result, the December 15 Order finds that the
ISO has not demonstrated that its cost allocation methodology complies with the
requirements of Order No. 745.*> The December 15 Order directs the I1SO to file
a cost allocation methodology that complies with Order No. 745, within 90 days

after issuance of the December 15 Order.** Although the December 15 Order

mentions that the ISO argued in its compliance filing that the default load

% Id. at PP 43-46.

40 Id. at PP 6 & n.4, 44.
“l Id. at P 46.

4 Id. at PP 45-46.

43 Id. at P 46. Further, the December 15 Order rejects tariff revisions that the ISO proposed

in the July 22, 2011 compliance filing to serve as the ISO’s “mechanism for not paying demand
response resources when the LMP is less than the threshold price” established pursuant to the
Order No. 745 net benefits test. Id. at P 32. The December 15 Order also finds that the ISO
“exceed[ed] the scope of Order No. 745 by attempting to include, on compliance, tariff provisions
regarding the level of compensation a demand response resource can receive when market
conditions do not satisfy the net benefits test, i.e., when the LMP does not equal or exceed the
threshold price.” Id. Based on these findings, the use of the default load adjustment and all other
aspects of the ISO’s cost allocation methodology when the LMP is less than the threshold price
are beyond the scope of the directives in Order No. 745 and the directives in the December 15
Order. As a result, this request for rehearing cannot and does not address any issues regarding
the use of the default load adjustment when the LMP is less than the threshold price.

15



adjustment is consistent with or superior to the requirements of Order No. 745,*
that ISO argument is not addressed anywhere in the substantive discussion in

the December 15 Order.

Il Specification of Errors

In accordance with Rule 713(c)(1) of the Commission’s Rules of Practice
and Procedure,* the 1SO respectfully submits that the December 15 Order erred
in the following respects:

1. In finding that the default load adjustment mechanism does not
satisfy the requirements of Order No. 745, the Commission erred for the following
reasons:

a. the finding mischaracterizes the default load adjustment as a
means for allocating the costs of demand response and fails
to address the ISO’s actual mechanism for allocating the
costs paid to demand response providers;

b. the finding fails to address the ISO’s explanation that
retention of the default load adjustment is consistent with or
superior to the requirements of Order No. 745, contrary to
the Commission’s express authorization of such an
approach to compliance in Order No. 745;

C. the finding is an unexplained departure from precedent;

d. the finding is an impermissible reversal of authorizations in a
prior rulemaking without notice and an opportunity to
comment;

e. the finding is impermissible absent a finding, supported by

the evidence, that the default load adjustment mechanism is
unjust, unreasonable, or unduly discriminatory or
preferential;

44

Id. at PP 37, 42.

5 18 C.F.R. § 385.713(c)(1).

16



f. the finding adversely affects demand response development
in California, contrary to the Commission’s stated goals, and
interferes with the ongoing participation of proxy demand
resources in the ISO’s wholesale markets; and

g. the finding intrudes upon the jurisdiction of state
commissions.

V. Statement of Issues for Rehearing Request

In accordance with Rule 713(c)(2) of the Commission’s Rules of Practice
and Procedure,* the 1SO states that this request for rehearing raises the
following issues:

1. Whether the Commission’s directive to the ISO to eliminate the
default load adjustment mechanism mischaracterizes the default load adjustment
as a means for allocating the costs of demand response and fails to address the
ISO’s actual mechanism for allocating the costs paid to demand response
providers.

2. Whether the Commission’s failure to address the ISO’s argument
that retention of the default load adjustment is consistent with or superior to the
requirements of Order No. 745 is permissible. See Fed. Power Comm’n v.
Texaco, Inc., 417 U.S. 380, 397 (1974); TNA Merchant Projects, Inc. v. FERC,
616 F.3d 588, 593 (D.C. Cir. 2010); Cleveland Constr. Co. v. NLRB, 44 F.3d
1010, 1016 (D.C. Cir. 1995).

3. Whether the Commission’s directive to the 1SO to eliminate the
default load adjustment mechanism is an impermissible unexplained departure
from precedent. See Atchison, Topeka & Santa Fe Rwy. v. Wichita Bd. of Trade,
412 U.S. 800, 816-17 (1973); Hatch v. FERC, 654 F.2d. 825, 834 (D.C. Cir.
1981); Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852-53 (D.C. Cir.
1971).

4. Whether the Commission’s directive to the ISO to eliminate the
default load adjustment mechanism is an impermissible reversal of authorizations
made in a prior rulemaking without notice and an opportunity to comment. See
City of Idaho Falls v. FERC, 629 F.3d 222, 227 (D.C. Cir. 2011); Alaska Profl
Hunters Ass’n, Inc. v. FAA, 177 F.3d 1030, 1034 (D.C. Cir. 1999).

5. Whether the Commission’s directive to the 1SO to eliminate the
default load adjustment mechanism is an impermissible modification of existing

4 18 C.F.R. § 385.713(c)(2).

17



tariffs because the Commission failed to make a finding, supported by substantial
evidence, that the default load adjustment mechanism is unjust, unreasonable, or
unduly discriminatory or preferential. See 5 U.S.C. § 706; 18 U.S.C. § 824(d);
Fed. Power Comm’n v. Sierra Pacific Power Co., 350 U.S. 348, 372 (1956);
Transcontinental Gas Pipe Line Corp. v. FERC, 518 F.3d 916, 921 (D.C. Cir.
2008).

6. Whether the Commission’s directive to the ISO to eliminate the
default load adjustment mechanism is unwise policy, in light of the adverse
effects on demand response development in California and on the ongoing
participation of proxy demand resources in the ISO’s wholesale markets.

7. Whether the Commission’s directive to the ISO to eliminate the
default load adjustment mechanism improperly intrudes upon the jurisdiction of
state commissions.

V. Request for Rehearing

A. The December 15 Order Mischaracterizes the Default Load
Adjustment

The December 15 Order incorrectly describes the allocation of demand
response costs under the default load adjustment mechanism. Specifically,
Paragraph 6 of the December 15 Order describes that cost allocation in the
following manner:

For settlement purposes, under CAISO’s Proxy Demand Resource
program, the total amount of Proxy Demand Resource energy
measurement (calculated by comparing the customer baseline of a
Proxy Demand Resource against its actual underlying load for a
demand response event) is added to the demand of the load
serving entity in which the Proxy Demand Resource is located.
This add-back is intended to prevent the load serving entity from
being compensated for demanding less energy than scheduled in
the day-ahead market because of the Proxy Demand Resource’s
load reduction. However, this add-back of the demand reduction
results in the load serving entity paying for load it does not
ultimately serve.* This add-back is referred to as the “default load
adjustment.”

4 CAISO indicated that this issue would be appropriately

resolved by the California Public Utilities Commission (CPUC),

18



potentially through bilateral agreements between the load serving

entity and the Demand Response Providers. In its order on the

Proxy Demand Resource proposal, the Commission declined to

address the impact of these agreements].]

December 15 Order at P 6 & n.4.

Based on this description of cost allocation under the default load
adjustment, the December 15 Order finds that the ISO has not demonstrated that
its current cost allocation methodology, including the default load adjustment,
appropriately allocates costs to those that benefit from demand reductions.*’
Specifically, the December 15 Order finds that the “CAISO’s proposed cost
allocation methodology for demand response allocates to the host load serving
entity the entire cost of the revenue shortfall caused by the demand response
purchase” and does not “allocate the cost of the demand response purchase
proportionally to the entities that benefit.”*® As a result, the December 15 Order
finds that the ISO has not demonstrated that its cost allocation methodology
complies with the requirements of Order No. 745.%°

The December 15 Order mischaracterizes how costs of demand response
purchases under the existing, Commission-approved ISO Tariff provisions are
allocated. In fact, the I1SO tariff allocates the cost of demand response
purchases proportionally to the entities that benefit from demand response. The

purpose of the default load adjustment, on the other hand, is to eliminate the

wholesale double payment, so that the ISO does not pay twice for the same

4 December 15 Order at P 43.
8 Id. at P 46 (emphasis added).
9 Id. at PP 45-46.
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curtailment.®® The following hypothetical example illustrates the true operation of
the ISO’s proxy demand resource tariff provisions.>
This example is based on the following assumptions:

e Load Serving Entity A schedules 100 MW in the day-ahead market and
has a perfect load forecast;

e Demand Response Provider B, which represents 15 MW of the load
reduction of a proxy demand resource, clears 10 MW in the day-ahead
market and clears an additional 5 MW in the real-time market;

e The day-ahead LMP price for load is $80;

e The day-ahead LMP for the proxy demand resource represented by
Demand Response Provider B and for a separate resource, Generator C,
is $80; and

e The real-time LMP and uninstructed energy price is $100.

Using these assumptions, the total net settlement for Load Serving Entity

A, Demand Response Provider B, and Generator C are calculated as follows:

%0 To the extent the LSE has procured capacity and/or purchased energy that was not

consumed, and to the extent the LSE and the demand response provider are different entities,
any compensation issues are resolved by the demand response provider and the LSE between
themselves.

>t The ISO also provided an example illustrating the operation of the default load
adjustment in the Draft Final Proposal for the Design of Proxy Demand Resource at 39-40 (Aug.
28, 2009). The ISO issued that document in the stakeholder process for the proxy demand
resource tariff amendment, and cited the document in the tariff amendment filing, including a
specific reference to the example. See transmittal letter for proxy demand resource tariff
amendment (Docket No. ER10-765-000), at 12 n.34, 14 n.36, 22 n.50, 24 n.56 (Feb. 16, 2010).
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Load

Demand

Market Activity Serving Requnse Generator
. Provider C
Entity A B
Day-ahead
— Cleared day-ahead bids
-100 MW 10 MW 90 MW
Load is balanced.
— Day-ahead settlements
Costs are allocated -$8,000 $800 $7.200
appropriately and revenue
neutrality is maintained in
the day-ahead market.
Real-time
— Cleared real-time bids N/A 5 MW 0 MW
— Meter readings 85 MW 5 MW 80 MW
— Uninstructed deviations
before applying the default 15 MW 0 MW 10 MW
load adjustment
— Effect of applying the )
default load adjustment 15 MW N/A N/A
— Uninstructed deviations
after applying the default 0 MW N/A N/A
load adjustment
— Real-time settlements
Costs are allocated N/A $500 -$500
appropriately and revenue
neutrality is maintained in
the real-time market.
— Net of day-ahead and real-
time settlements
-$8,000 $1,300 $6,700

Revenue neutrality is
maintained.

As shown in the example above, applying the default load adjustment

ensures that load is balanced, revenue neutrality is maintained, and costs are
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allocated appropriately to those that require balancing services. Using the
language of the December 15 Order, “the cost of the demand response
purchase” in the day-ahead and real-time is not allocated solely to Load Serving
Entity A in the example. In fact, if the ISO did not apply the default load
adjustment, the ISO would have to allocate the additional cost of the “double
payment” to load or other market participants as uplift. Application of the default
load adjustment keeps the market settlement and load balance simple and
eliminates uplift costs directly associated with the double payment that would
otherwise have been allocated as uninstructed energy to the LSE.

In this example, the day-ahead dispatch cost for the proxy demand
resource represented by Demand Response Resource B and for Generator C is
allocated to the buyers of energy, i.e., the scheduling coordinators for Load
Serving Entity A. The real-time imbalance energy cost for the proxy demand
resource ($500 in the above example) is allocated to Generator C, because it
under-delivered on its supply schedule. In the ISO market, real-time imbalance
energy cost is allocated in two tiers, just like for other imbalance energy. First,
the real-time imbalance energy payment to the proxy demand resource is
allocated in tier 1 to those that required the service, i.e., those that deviated from
their schedules and therefore required backing by the 1SO for additional supply —
in this example, Generator C. Since Load Serving Entity A has no deviations in
this example, it is not allocated the real-time imbalance energy payment to the
proxy demand resource in the first tier. Second, any excess real-time imbalance

energy cost is allocated in tier 2 to the entire market (including Load Serving
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Entity A) based on measured demand.* In short, payments of locational
marginal prices made to proxy demand resources are allocated to the load that
benefits from the demand response reduction, i.e., to all load day-ahead and to
deviations in real-time, entirely consistent with the requirements of Order No.
745.

Contrary to the statements in the December 15 Order, the default load
adjustment does not allocate any “revenue shortfall.” Load Serving Entity A pays
for day-ahead scheduled load at the day-ahead settlement price, and the
adjustment to Load Serving Entity A’s day-ahead schedule using the default load
adjustment is solely for purposes of calculating uninstructed deviations and
avoiding the double payment, i.e., a payment to Load Serving Entity A for
uninstructed deviations based on the curtailed MW amount in addition to the
payment to Demand Response Provider B for energy from the proxy demand
resource.>® Thus, no revenue shortfall is allocated using the default load
adjustment.

If there were no default load adjustment, there would be a second and
additional payment to Load Serving Entity A of $1,500 (15 MW * $100 real-time
uninstructed energy price) for its load deviation. This load deviation would
represent the “over-procurement” by the Load Serving Entity A for energy

procured but not consumed because of demand response by Demand Response

> See IS0 tariff, Sections 11.5, 11.8.
53 This example shows that the default load adjustment is not a true mechanism for
allocating demand response costs — the payments made to demand response providers. Even if
the Commission continues to characterize the default load adjustment as a form of cost
allocation, however, the Commission must consider the ISO’s demand response cost allocation
provisions in the aggregate.
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Provider B. This would be a second bucket of costs to be uplifted to California
customers for the same service, essentially compelling customers to pay $2,800
(i.e., $1,500 plus $1,300) in total for this 15 MW of energy. Because there is no
comparable “double payment” for the supply of energy from generation
resources, the same 15 MW of energy would only cost $1,300 if provided by
Generator C ($800 for 10 MW in the day-ahead and $500 MW for 5 MW in real-
time). The ISO respectfully submits that compelling such a $2,800 double
payment over the objections of the utility providing the jurisdictional service (the
ISO) and the applicable state regulator (the CPUC) is inconsistent with the
Commission’s obligations to consumers under the Federal Power Act.

The December 15 Order also is mistaken in asserting that the ISO
indicated that any issues regarding the default load adjustment would be
resolved by the CPUC, potentially through bilateral agreements.>* It appears that
the December 15 Order erroneously relies upon the following discussion in the
July 2010 order regarding the proxy demand resource tariff amendment:

[A] Proxy Demand Resource is paid as though it is generation,

therefore, according to the CAISO, compensation issues between

the Proxy Demand Resource and the load serving entity may

develop. The CAISO states that the compensation issues would be

handled through bilateral arrangements, between the Demand

Response Provider and the load serving entity, which would occur

outside of the CAISO’s settlement process. Alternatively, the

CAISO states the compensation issues could be addressed directly

by the local regulatory authority. The CAISO states that its tariff will

not indicate if and how revenues will be shared between the load
serving entity and the Demand Response Provider.>®

4 See December 15 Order at P 6 n.4.

%5 132 FERC 1 61,045, at P 28 (footnotes omitted).
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Any compensation or revenue-sharing issues between a load serving entity and
a demand response provider on the retail level are entirely independent of the
cost allocation set forth in the ISO tariff. As explained above, the settlement
provisions included in the ISO tariff applicable to proxy demand resources
allocate costs proportionally to all entities that benefit from demand response.
Therefore, the December 15 Order errs in finding that the ISO’s cost allocation
provisions do not satisfy the requirements of Order No. 745.

B. The December 15 Order Fails to Address the ISO’s Explanation

that Retention of the Default Load Adjustment Is Consistent
With or Superior to the Requirements of Order No. 745

The December 15 Order fails to address an important assertion regarding
the default load adjustment that the ISO made in its July 22 compliance filing. In
this regard, the 1SO noted in its compliance filing the statement in Order No. 745
that, “[i]n its compliance filing an RTO or ISO may attempt to show, in whole or in
part, how its proposed or existing practices are consistent with or superior to the
requirements of [Order No. 745].”°° The ISO went on to explain at length that, if
the Commission found that Order No. 745 otherwise would require the default
load adjustment to be eliminated, the Commission should find that the ISO’s
retention of the default load adjustment as part of the ISO’s demand response
compensation rules is consistent with or superior to the requirements of Order
No. 745 due to the critical importance of the default load adjustment to the

provision of demand response in California.”’

% Order No. 745 at P 4 n.7 (emphasis added).

Transmittal letter for July 22, 2011 compliance filing at 12-13.
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The background discussion in the December 15 Order notes that the ISO
“contends that the default load adjustment is consistent with or superior to the
requirements of Order No. 745 because it is important to demand response in
California.”® However, the substantive portions of the December 15 Order fail to
address the ISO’s arguments. This failure by the Commission is impermissible.
A Commission order may be upheld on appeal only “on the same basis

"9 |f the Commission fails to address

articulated in the order by the agency itself.
an argument in its order, the court cannot evaluate whether there is any
reasonable basis for upholding the order.?® Therefore, the December 15 Order
errs in failing to address the ISO’s argument that retention of the default load
adjustment is consistent with or superior to the requirements of Order No. 745.

As explained in the background discussion above and further explained in
Section V.C below, because demand response efforts in California have been
premised on the assumption that the double payments avoided by the default
load adjustment will not occur, elimination of the default load adjustment is
having a devastating practical consequence for the ability of the ISO to

implement proxy demand resource functionality in the ISO’s markets, and for the

ability of the CPUC to approve related retail demand response programs and

8 December 15 Order at P 37. The December 15 Order also notes that the comments

submitted by the Electric Power Supply Association (EPSA) in the instant proceeding included the
argument that, to the extent the Commission did not grant clarification or rehearing as requested
by the ISO, the Commission should find that ISO’s default load adjustment is consistent with or
superior to the requirements of Order No. 745. Id. at P 42.

%9 TNA Merchant Projects, Inc. v. FERC, 616 F.3d 588, 593 (D.C. Cir. 2010) (quoting Fed.
Power Comm’n v. Texaco, Inc., 417 U.S. 380, 397 (1974) (internal quotation marks omitted)).

60 TNA Merchant Projects, 616 F.3d at 593; Cleveland Constr. Co. v. NLRB, 44 F.3d 1010,
1016 (D.C. Cir. 1995) (stating that the court “cannot uphold silence” in an agency order).
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financial settlement mechanisms. Retention of the default load adjustment is
therefore a superior means for achieving meaningful demand response in
California wholesale electricity markets.

C. The December 15 Order Errs in Requiring Elimination of the
ISO’s Approved Default Load Adjustment®

The Commission should reverse the requirement in the December 15
Order for the 1SO to eliminate the default load adjustment in circumstances
where the directives in Order No. 745 apply. Such a requirement is not only
unwise policy, but it is also arbitrary, capricious, and unsupported by substantial
evidence. Requiring elimination of the default load adjustment or mandating the
wholesale double payments that the adjustment is intended to prevent would be
legally impermissible and would have devastating practical consequences. Such
a requirement would reverse express directives in Order No. 719 without full
notice or an opportunity for comment. The December 15 Order also includes no
finding that the default load adjustment is no longer just and reasonable and no
evidence to support such a finding, and thus it is beyond the Commission’s
authority. In addition, such a requirement would represent an intrusion on issues
properly left to California state jurisdiction.

From a practical standpoint, requiring a change to the default load

adjustment would overturn an essential feature of demand response design in

61 In this Section V.C, the ISO provides an explanation of legal flaws in eliminating the

default load adjustment that is similar to explanations provided in the ISO’s April 14, 2011,
request for clarification or rehearing of Order No. 745. This is because Order No. 745-A directed
that issues regarding the default load adjustment would be addressed in the instant proceeding,
not in the Order No. 745 proceeding. See Order No. 745-A at PP 140-41. In order for the
Commission to consider the ISO’s explanations in the instant proceeding, the ISO is making them
here.
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California and would introduce substantial obstacles to the CPUC's ability to
authorize participation of demand response as proxy demand resources.
1. Impermissible Reversal of Order No. 719

In Order No. 719, the Commission specifically declined to mandate a
solution to the wholesale double payment issue and instead found that each
region should propose its own solution for Commission acceptance. It stated that
“in response to those who ask us to require . . . that so-called ‘double payment’
should be either required or prohibited, we decline to do so here. Such issues
are more appropriately addressed by each region in its compliance filing if it
chooses to do s0.”®? Pursuant to the Commission’s express authorization in
Order No. 719, the ISO proposed the default load adjustment tariff provisions in
its proxy demand resource tariff amendment in order to address the wholesale
double payment issue, and the Commission accepted those tariff provisions in
July 2010 as just and reasonable.®®

Because the Commission has already set forth in Order No. 719 its policy
of granting ISOs/RTOs the flexibility to deal with the wholesale double payment
issue pursuant to Commission-approved tariff provisions, it cannot modify that

Order No. 719 policy directive, either explicitly or implicitly, without full notice and

62 Order No. 719 at P 159. See also Order No. 719-A at P 70 (“Therefore, as stated in
[Order No. 719], we require each RTO or ISO to work with its stakeholders, including load-serving
entities and ARCs [aggregators of retail customers], to develop and implement protocols that will
address those issues and allow [aggregators of retail customers] to operate within the organized
market. Those protocols should address those issues raised by petitioners, including double-
counting .. ..").

63 See 132 FERC { 61,045 at PP 25-26, 32.
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an opportunity for comment.** The December 15 Order, which was not issued in
a rulemaking proceeding, provided no such notice or opportunity for comment.
Indeed, the December 15 Order does not even mention the Commission’s prior
directives on this issue in Order No. 719. Therefore, the statements in the
December 15 Order provide no basis for modifying the policy directive in Order
No. 719.

Moreover, although the Commission is free to revise its policies
established in a prior rulemaking, as set forth in rules and precedent, it must
acknowledge it is doing so and provide a reasoned explanation.®® Because the
Commission does not acknowledge it is reversing portions of Order No. 719, it
has not met the prerequisites for doing so.

2. Failure to Meet the Requirements of Section 206 of the
Federal Power Act

Eliminating the default load adjustment would require the 1ISO to make
substantial changes to its tariff and to its software configuration. The December
15 Order includes no finding that the default load adjustment market feature is no
longer just and reasonable for certain transactions, as required by Section 206 of

the Federal Power Act. Even if such a finding were implicit, the December 15

o4 See, e.g., City of Idaho Falls v. FERC, 629 F.3d 222, 227 (D.C. Cir. 2011) (“Having
established through public rulemaking in Regulation 11.2 a legally-binding methodology for
setting future rates for licensees, FERC may modify that methodology only after notice and
comment.”); Alaska Prof| Hunters Ass’n, Inc. v. FAA, 177 F.3d 1030, 1034 (D.C. Cir. 1999) (“Rule
making, as defined in the APA [Administrative Procedure Act], includes not only the agency’s
process of formulating a rule, but also the agency’s process of modifying a rule.”) (internal
citations omitted).

85 See Atchison, Topeka & Santa Fe Rwy. v. Wichita Bd. of Trade, 412 U.S. 800, 816-17
(1973); Hatch v. FERC, 654 F.2d. 825, 834 (D.C. Cir. 1981); Greater Boston Television Corp. v.
FCC, 444 F.2d 841, 852-53 (D.C. Cir. 1971).
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Order would still lack any reasoned explanation of such a finding and any
evidence supporting such a finding.

Section 206(a) gives FERC authority to “determine the just and
reasonable rate, charge, classification, rule, regulation, practice, or contract to be
thereafter observed and in force” only if it first finds that any existing arrangement
“is unjust, unreasonable, unduly discriminatory or preferential.”®® The
Commission is required to “demonstrate by substantial evidence that the existing
rate or tariff has become unjust or unreasonable, and that the proposed rate is
both just and reasonable.”®” Absent a finding supported by substantial evidence
that existing rates, charges, etc., are no longer just and unreasonable, however,
the Commission is not permitted to require modifications to them.®® Courts have
admonished the Commission for seeking to impose new rates without first
determining that the existing rate is unjust, unreasonable, or unduly

discriminatory or preferential.®®

8 See, e.g., Panhandle Eastern Pipe Line Co. v. FERC, 907 F.2d 185, 188 (D.C. Cir. 1990)
(explaining that the court has “approved the Commission’s use of a rulemaking to modify already-
filed tariffs on the grounds that their inclusion of certain costs in a minimum bill rendered them
unjust and unreasonable.”).

o7 Transcontinental Gas Pipe Line Corp. v. FERC, 518 F.3d 916, 921 (D.C. Cir. 2008).
Although the court in the Transcontinental case was addressing the requirements of Section 5 of
the Natural Gas Act (NGA), Courts have repeatedly held that Section 5 of the NGA parallels
Section 206 of the FPA and that the two statutes should be interpreted consistently. See, e.g.,
Transmission Access Policy Study Group v. FERC, 225 F.3d 667, 688 (D.C. Cir. 2000).
Therefore, the same substantive evidence standard applies under Section 206 of the FPA.

68 See, e.g., Fed. Power Comm’n v. Sierra Pacific Power Co., 350 U.S. 348, 372 (1956)
(“The condition precedent to the Commission’s exercise of its power under § 206(a) is a finding
that the existing rate is ‘unjust, unreasonable, unduly discriminatory or preferential.””); Atlantic City
Electric Co. v. FERC, 295 F.3d 1, 10 (D.C. Cir. 2002) (“In order to make any change in an

existing rate or practice, FERC must first prove that the existing rates or practices are ‘unjust,
unreasonable, unduly discriminatory or preferential.””) (emphasis added).

69 In Western Resources, Inc. v. FERC, 9 F.3d 1568, 1578 (D.C. Cir. 1993), the court noted,
“As we complained four years ago, ‘[o]n four occasions in the last three years this court has
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A finding that the default load adjustment is unjust and unreasonable must
be supported by a rational explanation and substantial evidence.” The
December 15 Order contains no explicit finding that the default load adjustment
is unjust and unreasonable and, to the extent such a finding is implicit, provides
neither an explanation of this finding nor any evidence of problems created by
the default load adjustment. Merely implying that existing rates are no longer just
or reasonable, without providing any evidence to support that implication, is not a
legally sufficient basis under Section 206 of the Federal Power Act for the
Commission to overturn the existing rates.’*

In addition, under the December 15 Order, the elimination of the default
load adjustment only applies to some demand response transactions in the ISO’s
wholesale markets, but not to others. In the December 15 Order, the

Commission states that:

reviewed Commission efforts to compromise § 5’s limits on its power to revise rates. On each the
court has repelled the Commission’s gambit. This is number five.”. .. We now make it an even
six.” (Citation omitted.) See also Tenn. Gas Pipeline Co. v. FERC, 860 F.2d 446 (D.C. Cir.
1988); Northern Natural Gas Co. v. FERC, 827 F.2d 779 (D.C. Cir. 1987); Sea Robin Pipeline Co.
v FERC, 795 F.2d 182 (D.C. Cir. 1986); ANR Pipeline Co. v. FERC, 771 F.2d 507 (D.C. Cir.
1985); Panhandle Eastern Pipe Line Co. v. FERC, 613 F.2d 1120 (D.C. Cir. 1979).

0 In order that a finding not be arbitrary and capricious, the Commission must "examine the
relevant data and articulate a satisfactory explanation for its action including a rational connection
between the facts found and the choice made." Motor Vehicle Mfrs. Ass'n of U.S. v. State Farm
Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (internal quotation marks omitted). “Professing that
an order ameliorates a real industry problem but then citing no evidence demonstrating that there
is in fact an industry problem is not reasoned decision-making.” Nat’l Fuel Supply Co. v. FERC,
468 F.3d 831, 843-44 (2006), citing State Farm, 463 U.S. at 42-43. “[M]ere invocation of theory is
an insufficient substitute for substantial evidence and reasoned explanations.” Elec. Consumers
Resource Council v. FERC, 747 F.2d 1511, 1517 (D.C. Cir. 1984).

& Papago Tribal Util. Auth. v. FERC, 723 F.2d 950, 958 (D.C. Cir. 1983) (“Whether or not
the finding that a new rate is reasonable (or that a proposed new rate is unreasonable) amounts
to a finding that the old one was unreasonable, it will ordinarily be an abuse of the Commission’s
discretion not to make the latter finding explicit . . . .”).
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As we further explain in the concurrently-issued order on rehearing
of Order No. 745, the Commission’s action in Order No. 745,
undertaken pursuant to section 206 of the FPA, was limited to
situations where a demand response resource has the capability to
balance supply and demand as an alternative to a generation
resource, and where dispatch of the demand response resource is
cost-effective as determined by a net benefits test. The
Commission’s section 206 action did not extend to situations where
the LMP is not greater than or equal to the threshold price, and as a
result, compensation of demand response resources in those
situations is beyond the scope of this compliance proceeding.’
Because this proceeding only addresses situations where a demand response
resource is paid an LMP greater than or equal to the net benefits test threshold
price,” the elimination of the default load adjustment does not apply when a
demand response resource is dispatched but the LMP is less than the threshold
price. The Commission does not provide any reasoned explanation as to why
the default load adjustment is no longer just and reasonable when the LMP is
greater than or equal to the net benefits test threshold price but remains just and
reasonable when the LMP is less than the net benefits test threshold price.
3. The Adverse Impact of Elimination of the Default Load
Adjustment on Demand Response Development in
California
The default load adjustment is an essential feature of the demand
response design developed over several years in California through the
collaboration of the ISO, stakeholders, and the CPUC, and approved by the

Commission.” Indeed, the CPUC’s demand response efforts are premised upon

& December 15 Order at P 32, citing Order No. 745-A at P 131 (footnote omitted).

& See the discussion in footnote 43 above.

74 This years-long development process is discussed at pages 2-7 of the February 16,
2010, transmittal letter for the proxy demand resource tariff amendment in Docket No. ER10-765-

000, which is provided in Attachment F hereto.
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the design of the tariff revisions for use of proxy demand resources, including the
critical default load adjustment feature, as originally approved by the
Commission. If the design of the tariff revisions regarding proxy demand
resources must be modified pursuant to the December 15 Order, that will
introduce substantial uncertainty regarding the CPUC’s ongoing proceedings
addressing the terms under which utilities regulated by the CPUC can bid
demand response as proxy demand resources. This is not merely a hypothetical
concern. Prior Commission action had a significant impact on the delay of
demand response at the retail level in 2010.”

Similarly, at the time the 2010 Demand Response Report was issued on
January 14, 2011, the expectation was that the CPUC'’s retail rules permitting
entities to bid demand response into the ISO market would be decided in time for
customers to participate as proxy demand resources in the ISO market by the
summer of 2011. But the uncertainty created by a requirement to eliminate the
default load adjustment has already substantially delayed the CPUC’s ability to
authorize entities subject to its jurisdiction to bid demand response into the 1SO.

Events have confirmed the adverse consequences to CPUC demand

response initiatives arising from the potential elimination of the default load

& The ISO filed the proxy demand resource tariff amendment on February 16, 2010, with a

requested effective date of April 19, 2010 for the ISO’s proposed proxy demand resource
agreement and a requested effective date of May 1, 2010 for the rest of the tariff revisions. On
April 16, 2010, Commission staff sent the ISO a letter seeking further information regarding the
tariff amendment, and the ISO timely responded to the letter. On July 15, 2010, the Commission
conditionally accepted the tariff amendment, made the proxy demand resource agreement
effective July 19, 2010, and made the rest of the tariff revisions effective August 10, 2010. 132
FERC { 61,045, at P 1. The timing of the April 16, 2010 letter, and the consequent
postponement of the issuance of the order on the ISO’s proxy demand resource filing, resulted in
the CPUC being unable to authorize the implementation of proxy demand resources at the retail
level for the summer of 2010. See June 4 CPUC Decision, provided in Attachment A hereto, at
20-21.
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adjustment. On May 9, 2011, the CPUC issued a ruling that extended by 18
months (i.e., until November 2012) its schedule for completing its demand
response rulemaking. The CPUC found that the extension was necessary in
relevant part because “[sJome market participants have interpreted [Order No.
745] as eliminating the possibility of the DLA [default load adjustment] and
therefore the CPUC must “await clarification from the FERC regarding whether
the PDR [proxy demand resource] may be implemented as already approved by
the FERC.”"®

Moreover, as explained in the Declaration of Mr. Skala, the CPUC has
informed the ISO that, to the extent Order No. 745 mandates wholesale double
payments to LSEs that are also demand response providers, the CPUC reserves
the right to revisit its determinations conditionally authorizing entities subject to
the CPUC'’s jurisdiction to participate in the ISO market as proxy demand
resources.’’ Because most of the load in California is served by entities subject
to CPUC jurisdiction, such action by the CPUC would clearly have crippling
effects on the provision of demand response in California for the foreseeable

future.”®

e Assigned Commission’s Ruling Amending Scoping Memo, provided in Attachment D

hereto, at 3 & n.3.

" Declaration of Mr. Skala, Attachment E hereto, at 10.

8 Pages 14-15 of the California Energy Commission’s Revised Short-Term Peak Demand
Forecast for 2011-2012 illustrates that the lion’s share of load served by the ISO is IOU load.
See http://www.energy.ca.gov/business_meetings/2011 packets/2011-03-09/2011-03-

09 Item_ 11 Revised Short-Term_Peak Demand Forecast Committee Report 2011-2012.pdf,
which is provided in Attachment G hereto.
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Unless and until the Commission grants the instant request for rehearing,
the ability to participate in the ISO markets as a proxy demand resource may not
be available for most of the load in California due to the directive in the
December 15 Order to eliminate the default load adjustment.

4. Intrusion on the Jurisdiction of State Commissions

Because the December 15 Order requires elimination of the default load
adjustment, it also intrudes on areas of state jurisdiction, thus violating the
jurisdictional boundaries that the Commission committed to respect in the Order
No. 719 proceeding and Order No. 745. In both Order No. 719-A and Order No.
745, the Commission recognized that “demand response is a complex matter
that is subject to the confluence of state and federal jurisdiction.””® In Order No.
745, the Commission stated that it was “not requiring actions that would violate
state laws or regulations. The Commission also is not regulating retail rates or
usurping or impeding state regulatory efforts concerning demand response.”®
But the consequences for the CPUC discussed above make it clear that requiring
a change to the default load adjustment or the provision of wholesale double
payments to LSEs that are also demand response providers does substantially
impede California’s state regulatory efforts on demand response. Thus, because

the December 15 Order requires such changes, the order intrudes on state

jurisdiction in the very manner that the Commission stated it would avoid.

. Order No. 719-A at P 54: Order No. 745 at P 114.

80 Order No. 745 at P 114. Similarly, in Order No. 719-A (at P 54), the Commission stated
that the “intent and effect [of Order No. 719-A] are neither to encourage or require actions that

would violate state laws or regulations.”
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VI. Conclusion
For the reasons discussed herein, the ISO respectfully requests that the
Commission grant rehearing of the December 15 Order with regard to the issues

addressed in this ISO filing.

Respectfully submitted,

/s/ Sean A. Atkins

Nancy Saracino Sean A. Atkins
General Counsel Bradley R. Miliauskas
Sidney M. Davies Alston & Bird LLP
Assistant General Counsel The Atlantic Building
John C. Anders 950 F Street, NW
Senior Counsel Washington, DC 20004
California Independent System  Tel: (202) 239-3300
Operator Corporation Fax: (202) 654-4875
250 Outcropping Way E-mail: sean.atkins@alston.com
Folsom, CA 95630 bradley.miliauskas@alston.com

Tel: (916) 351-4400

Fax: (916) 608-7246
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Counsel for the California Independent System Operator Corporation
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CERTIFICATE OF SERVICE

| hereby certify that | have served the foregoing document upon the
parties listed on the official service list in the captioned proceeding, in
accordance with the requirements of Rule 2010 of the Commission’s Rules of
Practice and Procedure (18 C.F.R. § 385.2010).

Dated at Washington, D.C., this 17" day of January, 2012.

/s/ Bradley R. Miliauskas
Bradley R. Miliauskas




