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The Honorable Dinvid P, Boergers
Secretary

Federal Energy Regulatory Commission
888 First Strect, MLE.
Washington, DC 20426

Re:  California Independent System Operator Corporation; Docket Nos, ELDD-
95-030, ELM0-98-029, and ER00-1577-000
Dear Secretary Boergers:

Enclosed please find an original and fourteen copies of the Answer of the California
Independent Sysiem Operator Corporation to Profests and Comments on Amended and Restaged

Bylaws. Also enclosed are two extra copies of the filing to be time/date stamped and returned 1o
us by the messenger. Thank you for your assistance.

Respectfully snh

gl

Counsel for the Calilomia
Independent System Operator Corporation

DIl 000 s
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ANSWER OF THE CALIFORMIA INDEPENDENT SYSTEM
OPERATOR CORPORATION TO PROTESTS AND COMMENTS
ON AMENDED AND RESTATED BYLAWS

Fursuant 1o Rule 213 of the Commission's Rules of Practice and Procedure, 18
C.F.R. § 385213 (2000}, the California Independent System Operator Corporation
("CAISO") hereby submits this Answer to the Protests and Comments filed in the
captioned dockets on May 25, 2001 by the Reliant Energy Companies (“Reliant™), the
Western Power Trading Forum ("WPTF"), Wiliams Erergy Marketing & Trading
("Williams"), the Mirant Companies ("Mirant”), the Electric Power Supply Association

("EPSA"), and other parties (collectively, “Intervenors™),’ 1 which Intervencrs uast
req

The foliowing paries filed siher probests or commants: Dynagy Power Marketing, Calilonia
Eleclricity Cwvarsight Board, Mirant Amencas Enengy Markating, LP, Mirant Califernia, LLC, Mrani Deka,
LLC, and Mirant Poterero, LLC, Reliant Energy Power Generation, Inc., and Relient Energy Senvioes,
Ire., WRYG Power Markeling, Western Powes Trading Forum;, Pacific Cias and Electnic Company; Enran
Power Markeding, Ine.; Eleciic Power Supply Association; and Williams Enargy Markating and Trading

Some of the IMersaensrs commenting substantively on the Amended and Resisted Bylaws do sa

in portions of their pleadings varously styled as "Comments” or "Protes:,” without differentation. There is
fna prohibition on the 150' responding to the comments in these peadings, The 150 is antited o
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that the Commission reject the Amended and Restated Bylaws filed by the CAISO on

Agpril 26, 2001,

I Background

The history of the captioned proceedings has largely been one of the
Commission and the parties trying to deal with a “moving targel,” ia., the rapidly
developing crisis in California’s electricity market and the fast-maving events arising
from it. For exampie, in its November 1 Order,” the Commission proposed a plan for
responding to the California crigis; it then significantly modified its plan in the December
15 COwder,” significantly changed it in the March 9 Order® and again in the April 28
Order,” as further clarified in the May 25 Order ®

One of the aspects of this evalving Commission responsa to rapidly developing

conditions has been its position with regard to the CAISD Govemning Board. Yet, while

raspond b these pleadings and requaests notwithstanding the labal applied to them. Fonda Power &
Light Company, 67 FERC 1 81,315 (1954). In the event that any potion of this answar is desmad an
arigwer io prolests, the |50 requesls waiver of Rule 213 (18 CF.R, £385213) to permit it jo make this
answer. Good cause for this waiver exests here given the nature of this proceading and the ussfulmess of

ik answer in enguring the developmant of a complefe record.  Sea, g5 Enron Corporahion, T8 FERC 1
61,179 at 61,733, 61,741 (18487} B Peeo Electrie Company, 88 FERC ¥ 81,181 at 61,890 and n. &7
{1084},

: San hego Gas & Eleclic Co v, Salars of Enangy and Ancilary Sandoes ndo Markals Operatag
by fhe Cafifornin Indepandent Sysfem Cpevator and the Caifornis Powsr Exchangs, ef al, 93 FERC 1|
51,121 (2000} "Novemibar 1 Croer ).

: San Diego Gas & Electric Co. v. Sellers of Enargy, af &, 93 FERG 1 61,284 (2000) |"Decemiber
15 Order)

E Sar Diega Gas & Electrc Co v, Sellars of Energy, &f &, B4 FERC 1) 61,245 (2001) "March 8
Ordar)

: _:Iﬂ‘a.er.iﬁ;p&GM & Elpcine Co. v, Selers of Enegy, of &, 5% FERC 9 61,115 (2001) {"Aprl 28
4

e San Diego Ges & Electnc Co. v. Sallers of Energy. ef al, 85 FERC 1 81,275 [2001) ("May 28
roar |
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some requirements have changed, the imporiant constant 'n the Commission’s thinking
since ifs Movember 1 Order has been its insisience that the Governing Board ke (1) a
nen-stakeholder body that (2) & independant of any Market Participants.

The CAISDO submits that these two requirements are salisfied by the current
Governing Board. In this context, California Assembly Bl 5X, which established the
process through which the current members of the IS0 Govemning Board were salected,
was responsive o the Decamber 15 Order: d established a non-stakeholder Board, no
member of which may be “affillated with any actual or potential participant in any market
administered by the Independent System Operator*” This is precisely the end result
contemplated by the Commission, as we shall demonstrate further below.

Some of the Intervencrs have encouraged the Commission lo sea this
proceading as a test of regulatony strength, a turf war betwsen the Commission and the
California authorities, declaning that Callfornia has “defiec” the Commission, and that
the Commission must now demonstrate its dominance through a “tough response.” See
e Mirant at 7, Williams at 6 The Commission should not heed this heated rhatoric.
Al bottom, this proceeding embodies an effort by both State and Federal regulators to
achieve a single goal: a quick, effective, and fair sclution to the critical problems arising
from California’s electricity crisis. Disagreements on how best to do this, and on who
should or can do what, must be addressed promplly, dispassionataly, and with an aye
to maximum effectiveness in achieving the end goal. Appeals to regulatory machizmo

can have no rede in this process if a resclution is fo be found quickly,

T

G Pub. Ukl Code § 337(b) (as amended by AB. Mo, 5, Jan. 18, 2001),
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In this context, Infervenors’ filings should be seen for what they are: the most
recent salvos in a continuing campaign o maximize their profits at the expense of
California ratepayers, which they have carried on since the inception of the CAISO."
While their tone has become more shrill since they lost their ability (o elect some of the
membaers of the CAIS0 Governing Board, Intervenors Fere are following a familiar
pattern of vociferously attacking any CAISO action thal they believe might cut inte such
profils = in this caze, enormous windfall profits resulting from the exercese of market
povwiEr.

Wihile this is perhaps to be expected, much more & nding on the Commission's
decisions in this case than the proper allocation of profits among a few Market
Participanis. The failure of electricity market restructuring in California = the first and
mast ambitious State to embrace the Commission's new market model — would be a
major blow to the restructuring process around the country.®  Yet continued public
support for any sort of restructuring in California — severely damaged by the events of
the past two vears — is crucially dependent wpon the perception by state residents that
their interests are being direclly and sericusly addressed as part of the restruciuring
process.  Indesd, absent the wigorous steps taken by California officials in the past

manths — which Intervenors bitterly attack as “defiance” of “he Commission's authority —

While nol arguing that such sef-interest & llegitimata, the CAISO cannod resist painting oul lhe
irgry of the Intervenars complaining thal the Siate of Caifarn is salf-inereshed

: Some states have aleady repesled iheir resirecluing stabubes or ane in the process of
considining such repeal As axplainad by Ms. Manyyn Showalter, Chaiwoman of the Washingion UHiltas
and Transportation Commission, “leck of achive supervision of prices in the wast coast markat (s rapidly
efading polilical confidence that a compelitve markat is aven the right solicy cbjective™ Transcript of the
Agril 10, 2001 conferance in Bolse, Wahs at 33, Recenlly, the State of Nevada enacted AB 382 repealing
mest of its restnectunng lw. The measure prevents utilbies from selling off their generating plants and
staps implementation of retail access.  In adoibon, the atate of Rhode |sland's legislature is considerng
repeal of its restructuring statutes.
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it iz likely that there might now be no independent system operafor in California;
overwhelming public cutrage might have forced a complete return 1o the old regulatory
regime aof heavily-regulated, vertically-integrated monopaly electric utilities. In its
deliberations on the isswes raized here, the Commission should take sericusly the
political and popular pressure within California, and should be hesitant to remove what
the California public perceives as a crucial part of its protection against some of the
negative aspects of restructuning: a State government role in CAISO governance.
Indeed, as we shall show below: (1) the CAISO's currend governance ragime is
consistent with the Commission's independence requirements; (2) Order Mo. 2000
provides that  “special circumstances” - which is surely an understatement when
apphed to the curent situation in California = wamrant gving stale government
representalives a role in governance, [3) the CAISO is no! favoring California over
Intervenars or other Market Parlicipants; and (4) the “cure” requested by Intervenors

herein would be worse than the “disease” they purport to acdress. '

= intarvencrs alse seek Lo inlempose wa procedural chjections, Some INbArVENGrE argus

thal the Commission should reject the CAISO's Bylews filng outright, withaut evaluating their substance

Sea WPTF at 3; Mirant af 3100 0 suppart of this angurmant, these Intervenors cite a decision in which the
Commission rejecled @ fiing made under pratest by & ubility company pursuant i 8 specifis order by il
state regulabory agency. See Western Massachuselis Elecine Co., 23 FERC 9 81,025 [1983), rehlp
denied, 23 FERC 1 61,345 (1883). Clearly, this cass g inagpodbibe hure, The CAISO did not make Iis
Bylaws fiing under profest, nor did it do 50 pursuant o a state directive. Rather, the CAISO made the
Bylaws filing in good fakh 1o request Commission approval of changes necessary 1o implement is
changed govemnanca struclure wnder stale enabling legislation, Conseguently, Intenvenors’ “legal rullity”
argument has no baaring on e curment mattar,

Odher Entervenars make much of dcta in the WPTF v FERC case staling thad “Shere may be
remades N he couns or befors the Commisson” § the CAISO acts in a dscnminatory or unlain way,
Hiealem Powsr Trading Fofum v, FERGC, 245 F 3d T8, 803 (2001). Bowever, ihis case does nathing o
advance Inlervencns’ argumants, and does much to undercut them. In i, the Court recognized that “[t]he
Calfornia slectricity market is in flux,” and that bath the Commission and the State of Californéa had
edvamced simdar plans for @ nor-siakehoider Board, mooting seweral of WPTF's claims; the Court
indicated thal bolh these plans would sarve the sama objective of removing e non-ndependent
stakehalder Board from control of the CAIZD, I af 801-03. The Court slsa neld that WPTF had no
standing to advance its claims of bias by the CAISD Governing Board resulting from undue influenca by

5
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Il The Current CAISO Governing Board Satisfies the Commission’s
Independence Requirement

A, Consistency with the Commission's December 15 Order

The Intervencrs make a cenferpiece of their pleadings the argumaent that the
current CAIS0 Gowerning Board structure constiiutes an egregious violation of the
Commission's December 15 Order. EPSA at 4-5, WPTF at 4-8; Mirant at 8; Williams at
34 7. Reliant al 4-5. For exampla, we are fold that “the State of California ... chose to
defiantly usurp the Commission's authority, violate the express directives of the
December 15 Order. and unilaterally seat a Board of its own choosing.” Wiliams at 4.
However, a dispassionate reading of the December 15 Order in the context of
concurrent and subsequent events, belies this overblown rhetaric,

In the first place, the seating of the new CAISO Board substantially complied with
the December 15 Order, even as interpreted by Intervenors. The December 15 Orde's
core reguirements are that “the IS0 Govemning Boaro be replaced with a non-
stakeholder Board, and that the members selected to serve on the new Board be
independent of market participants.” All the other requirerrents in the Order are merely
instrumental in accomplishing these core goals."' These core goals are both satisfied

by the current Board, as demonsirated in the next subsection,

the Siate of Callornia because WPTF's injury was “highly spaculativer” & at B02. WETF I8 Hawise
unabie badey 1o show any evidence of real or Imminent injury, 8% is cea fram its Protest herain.

" Decenber 15 Order 8t 62013  These “instrumental” directives include instructions that the
stakmholder Board relinguish it autharty, that the CAISO conBnue 1o search for new Board members,
and that further descussions with Siate representatives fake place. The stakeholder Board did relinguish
s authority. ard the olber o requiraments ware pursued urnlil the seating of the new Board. Heowever,
&an il there were technical dewations from these panpheral requirernads of the Order, (he seating of the
naw Board substantislly compled with the Dacambar 15 Order.
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Second, the Court of Appeals for the District of Columbia, which made itself
intimately familiar with the Movember 1 and December 15 Orders for purposes of the
WFTF case, clearly did not regard the sealing of the rew Board of Governors as
necessanly inconsistent with the December 15 Order, but rather found that California's
Assembly Bill No. 5X had “amplified” the effect of the Order.™ Indeed, the Court's
findings are directly contrary to Intervenors' allegations that the seating of the new
Board clearly violated the procedures prascribed in the December 15 Order. While the
Court found thal the December 15 Order had abolished the old stakeholder Board, it
noted that the Order “leaves to the Commission's own future rulings any decision of how
the new-style board will be selected.”® Given that the Court of Appeals’ obijective
review of the December 15 Order concluded that the Cornmission had given no clear
indication yet of how the new Board was to be seated, and that the State's actions weara
consistent with the Order. Intervenors’ demands that the State of Calfornia be
penalized for violating the Order's procedures must be rejected

Finally, as tha Court of Appeals alse pointed cut, the “fasi-moving life of
California’s enargy problems® has operated to mool actions taken on the basis of events
even a few weeks old, and has caused plans and proposals to be overtaken by events
almost as soon as they are formulated." The Commission's April 26 Order was clearly

intended to suparsede its December 15 Order,'® and the Commission stated therein that

= Waestem Power Trading Forum, 245 F. 3d | at 803
" el at 801

b el 38 759,
. April 28 Oroer gt 641,351,
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it would issue new decisions on the CAISO governance issues in the future.® Thus,
any lack of conformance that may have existed between the seating of the new Board
of Govarnors and the December 15 Order has now been mooted.

Given the language of the December 15 Order, its reasonable imerpretation in
the light of the fast-maoving events of California’s electricity crisis, and its supersassion
by the Aprl 26 Order, the seating of the new CAISD Board does not viclale the
Decembear 15 Crder

B. Consistency with the Independence Requirements of Order Nos. BE8 and
2000

The Inlervencrs make another centerpiece of their arguments the proposition that
the new CAISO Board violates the Commission's Independence requirements.
Intervenors allege that the CAISO Board, and by extensicn the CAISO, are under the
direct confrol of the State of California. WPTF at 7; Mirant at 15. They also allege that
California has commercial and economic interests in the electricity market (Reliant at 5),
and is now the “dominant” Market Participant in the electricity market. EPSA at B:
WPTF at 10; Reliant at 10."" Infervencrs purport 1o reason from these propositions that
because a Stale agency is. in their view, a Market Participant, the State's alleged
control over the CAISO Board violates the independence requirement, which provides
that IS0 govemnance must be independent of any Market Participant.  Finally,

Imtervenors argue that such lack of independence will prevent the CAISO from

= ig. at 61,353, n 61,388 17
" They also argue that the new Board violates Section 205 of the Federal Power Act and the
Commission's October 1887 Order (Pacific Gas & Blectic Co o af, 81 FERC 1 61,122 (19a7))
conditicnaly approving ihe CAISO. Reliant a2 6. However, since the Irdependance standands diesussed
above represent the Commission's implementation of Section 205 and the Oclober 1987 Order, these
argumants will ot be discussed separately,
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integrating its market with the rest of the West, as the Commission has encouraged in
Cirder Mo, 2000, EPSA at 7, WPTF at 12; Mirant at 17. Even assuming, for the sake of
argument, that the “indepandence” requirement of Order No. 2000 establishes a
relevant benchmark oulside of the confext in which it was promulgatad — a requirement
that must be met by regional ransmission organizations "RTOs") — these complaints
are baseless.”” The CAISO demonstrates below that (1) the State of Califomnia does
nof conirol the CAISD; (2) the State of California is nol a Market Participant; (3) it is not
“lack of independence” that is preventing closer integration of CAISO s markets with the
rest of the West;, and (4) even if the Stale of Calfornia ware a Market Participant, the
amergancy nature of the California electricity crisis would permit relaxation of the
mdependance requirement,
1. The State of California Does Mot Control the CAISO

Intervencrs allege that iln contravention of the reguirements imposed by the
December 15 Order, AB 5X directed the replacement of the existing IS0 Goveming
Board with a fve-member board to be appointed by the Governor and subject to
confirmalion and oversight by the EOB." Wiliams at 4. Ihiervenors argue that “[a)s a
result, the 150 Board today is thus effectively functioning [as] an executive agency in
the California state govermnment.” WPTF at 7.

Intervencds’ argument is lacking in merit in many ways. First, it completely

misrepresents the effect of the California statute that provided for the appointment of the

N By arguing that & meats both standards of indepandence, the CAISC does not intend to waive its

argument that the relevant slardard heng is suppied by Ordar No. 888, which governs [50s, rather than
Order Mo, 2000, which gavems RTOs
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current Board. Indeed, rather than providing for a California “takeower” of the Board of
Governors, A.B. 5X requires that the Board be an independent body. ™

Second, the independent, non-discriminatory operation of the grid by the CAISO
is assurad through its Bylaws and Tariff ™ The first stated purpose in the CAISO
Bylaws is "to provide opan and comparable access fo similarly sitvated customers 1o the
transmission facilites of those fransmission owners that have transferred operational
control of those facilities” to the CAISO®' CAISO employees are required to adhere to
this purpose and fo offer open-access transmission service on a non-discriminatory
basis.”® The CAISO Tarff in tum reflects these open-access and non-discrimination
standards, explicitly stating that the CAIS0 shall provide “open and non-discriminatory
access to the 150 Controlled Grid. "™ Clearly, acceding to “control” by California or any
other person or entity for purposes of benefiting some users and disadvantaging athers,
as alleged by Intervenors, is completely inconsistent with the provisions of the CAISO's
Bylaws and Tariff. et Intervenors have not pointed to a single instance where the
CAISO has violated its Tariff or Bylaws, nor could they do so ™

Third, protections are in place fo ensure the CAISO Board of Governors'
independence from outside influences. Both as a matter of state law and pursuant to

the Bylaws, each Governor has a fiduciary cbligation to perform his or her duties in

- CA Pub. Uti. Code & 337(b) (as amended by 2001 Cal. Stat A B, No._ 8}

= Mote that the Commission requires independence not for its own saka, bul "o ensure fair and

non-mEcriminabory aceess . for all users.” QOrder Mo, 868, FERC Stals. & Regs. 721,036 at 31, 730-31
L Bylaws, Article |I, Section 1{a).

L See Employees Code of Conduct. Sactions (a){EH{10).

. CAIGO Tanif, §2.1.1.

10
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good faith in a manner that represents solely the interests of the CAISO.* In addition,
the Governing Board operates under an Open Meeting Policy,™ and makes all its
documents (subject to limited specific exemplions) available to the pubbc. Thus, in
order to argue that the CAISO's Board 8 subject to “control” by California, Intervencrs
would have to argue, among other things, that the Govenors are knowingly violating
both state law and the CAISO's Bylaws. Again, Intervenors have not alleged such
viokations, nor could they.

Intervenors have completely failed to either allege or demonstrate a breakdown
in the CAISO's profections against violations of the independence required by California
slatutes and the CAISO's own Bylaws and policies. They have likewise failed to either
allege or demonstrate amy vielations by the CAISO of the provisions of its Tariff
preserving its independence. Instead. Imtarvanors’ argumants are based on innuends,
references fo the fact that the CAISO's Govemnors are “trusted” by California state
officials or have held responsible offices in state government, and political hyperbole
excerpted oul of confext from press releases. Further, acceptance of Intervenors'
argurnents would require the Commission to find that the CAISO's Govemnors were
kniowingly violating state law. Unsupported speculation and innuendo are insufficient

bases for findings as serious as these, and must be rejected.

4

W refute Infervenon’ taciual sllegalions in the nesd section of tis Answer,
i See Cafifornia Corporalions Code, Secfion 5231(a) {all directors of a non-profit, public banafit
corporation to performn their duties, i good faith, in a manner hey believs 1o be in the Beat interests of the
corparation). See 6i0 CAISO Bylaws, Article |11, Section 14.1 (sama).

= Letter. Terry M. Winter, CAISO CED, io Honorable Gray Dav s, Governor of Califomia, Aug. B
2000, Any interesied party can alao hesr Board of Governors' open meetings ive by daling tha CAISOs

conferance ling anmouncad in the agenda for each mesting or, baginniig in Nowember 2000, Srough tha
Irtennied.

11
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2 The State of Calformia Is Mot a Market Participant

As we have shown above, the State of California does not exercise "control” of
the CAISQ. However, even if California did exercise control, this would not be
inconsistent with the Commission's Indepandence requirement. This is because fha
Commission only requires 150 governance to be independant from Market Paricipants,
as it has defined the term.* The California statute providing for the seating of the new
Board of Govamors has ensured such indapandence by reguiring that no member of
the Board may “be affiliated with any actual or potential participant in any market
administered by the Independent System Operator.™ The State of California itsalf is
nof a Market Participant under the Commission's definition, for the simple reason that it
has no commercial or economic inlerests in the slecincity markat; ralher, like the CAISO
itself, its activities in the market are undertaken purely in the public interest, and on
bahalf of othars, without a profit motive, In this context, the curent case 15 like Now
Engiand Power Pool™ in which certain market entities argued that 1SO-New England
should be required to separate its transmission and market functions, as reqguired of all
Market Participants. The Commission rejected this argument, finding that:

Stakeholders' concern that the 150 will be a paricipant in the economy

energy market is unfounded. First, we note that NEPQOL has stated that

the IS0 will not be a participant in the economy enagy market | . . . Thus,

the IS0 will have no incentive to favor any one class of transactions ar to

discriminate against bilateral transactions, Rather, the IS0, fo the exfent
mecessary, wil buy or sel emergency power ‘o ensure short-term

. See 6.g. Order No. 888, FERC Stats. & Regs f] 31,006 at 31,730-31; Regional Transmission

Crganirabiong, Order Mo, 2000, FERC 5ats. & Regs. 31,089 &1 31,061-31,082 (Dec. 20, 1995). 65 Fed
Req. BO9 (Jan G, 2000), ("Order Mo 2000°); an rehp, Ordar Mo, 2000-A, FERC Slats. & Regs. ) 31,062
(Feb 26, 2000), G5 Fed. Reg. 12,088 (Mar. B. 2000}

-

CA Puly. LMl Cods § 337(b) (a5 amenced by 2001 Cal Stal A B Mo, SX).
= 85 FERC 71 81,242 | 10398)

12

http://rimswebl.ferc.fed.us/rims.q?rp2~PrintNPick 6/14/01



FERC RIMS DOC 2160935 Page 14 of 23

refiabiify of the gnd. . . (fooctnote omitied) Toerefore, contrary to

Stakehalders’ claim, there should be no real or percaived appearance of

partiality by the 150 toward cerain types of fransactions as a result of this

market structure.™ (emphasis added).

Mote that “buying . . . emergency power to ensure short-term reliability of the
grid” is precisely the activity of the California Energy Resources Scheduler (CERS) of
the State's Depariment of Water Resources ("DWR") that Intervenors have identified as
the basis for California being considered a Market Participant. See e.g. EPSA at 8-9;
WPTF at 8-10. However, the Commission has clearly distinguished this activity from
the activities that bring an entity within the definition of a Market F'E.I'ﬁ-l:ipﬂl"lt.h

in addition to the above, Order No. 2000 creates a presumption that an entity that
merely makes purchases from an RTO's markets is not a Market Participant. ™ Separate
and apart from emergency CERS activities, DWR does bid some limited Generation and
Load inta the CAISO's markets from the State Water Project (*SWP"). The amount so
bid for the WP is vanishingly small compared to the purchases that its CERS am
makes in support of market reliability, and furthermore, is bid under a Scheduling
Coordinator identification code separate from the codes used by DWR to make
emergency purchases to meet the net-short position of the utiities ® Consequentty,

even if DWR, and by extension the State of California, coulkd be considersd to have

= B3 FERC ) 61,242 at 62,011
= Ordar Mo. 2000 has further found that Market Participant status will not anse from such activity
even if it is parformed by an entity other than the RTO. As long as this othar antity & perfarming tis
action on behalf of the RTO's customers, this entity will not be considened a Marke! Participart. Sagional
Trangmigsion Organizabons (NOPR), FERC Sials. & Regs, 32 541 at 33,748 [1609). The Commissisn
subsequantly Bdopted this rule at Order Mo, 2000 at 31 141, 18 CFR. § 35 34(k)(4)ii). Again, this is
exachly the rale the State of Califomia performs in the cumand sibiation,

i

Order Mo. 2000 at 31,081 (2000).

= Asdilionally, CERS and tha CAISO heve t8ken appropriabe measures bo ensers that the matesal

remains confidential; no intenvenor has offared any evidence af any information being used impropery
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S0Me Bconomic of commercial interests in the markets because of these Energy sales,
the lack of significance of these sales would prevent California from being considered a
Market Participant™

3 Lack of Independence s Not Preventing Integration of California
With Othar Markets i the Wast

Several Intervenors allege that the CAISO Board's purporited lack of
independence makes it impossible for California to integrate its markets with others in
the West. EPSA at 7, WPTF at 11-12; Mirant at 17. We are toid that “development of a
regional RTO . . . requires that [the CAISO's grid] be operated in a manner that serves
regional interests fairly and in a nondiscriminatory fashion, not sclely the interests of
DWR . ... No neighboring state will aver join with the IS0 in an RTO as long as it
remains such a highly politicized body contrelled in Sacramente.” WETE at 19-12. This
position is completely meritless. It is clearly not California's governance structure that
makes other states reluctant to integrate their markets with California’s: this reluctance
existed long before the change in membership of the IS0's Goveming Board, H is
California’s unstable markets and extremely high electricity prnces that have repelled
prospeclive partners in the fear that these conditions could spill aver into their own
junsdictions if such an integration took place. Yel thase ere the very instabilities and
high prices that the California authorities are working desperately to comect, including

petitioning the Commission for effective price mitigation authority 2

® M. One Intervenor also aleges hat individual CAISO Governars have “close business or athar

mlﬁqmmr Wit anml-ﬁm that it claims are Market Participants  Soe Reliant at 5 n 3. However
Yol 5 Dare slalement, Reban! ofers no ewidence for this clam, which the CAl states on
infarmatian and belief s urires. ) - N

"
Indeed, the Secretary of Energy noted this very co in his 135 2001
Commissian in Docket Ma. RT01-35-000 concarning RTO 'i'l'ﬂ!tl i April 23, 2001 lefter to the
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4, The Crigiz in California Requires Relaxation of the Independencs
Requirament

Finally, even if the Commission were fo conclude that CERS' activities make the
State a Market Padicipant and the State does "control” the CAISO, the crsis In
California rises to a level at which relaxation of the Indepandence requiremeant is both
appropriate and necessary, Im Crder Mo, 2000, the Comm ssion held that thene may be
“special circumstances” in which it would even be appropriate o give state government
representatives seats on an RTO governing board *® (Note that none of the current
CAISD Govenors i senving as such a representative) It is difficult to conceive of
“special crcumstances” more axigent than those now existing in California, where
catastrophic price increases have drained bilions of dollars out of the state, rolling
blackouts have afflicted communities and industry, and where some residents have
faced serious financial disiress as a result of exarbitant utilty bills. Such a relaxation of
the independence mechanism would also be consistent with the Commission's palicies
with respect to another requirement that supports nondiscriminatory access, the Code
of Conduct provisions of Order No. 838, There, the Commission permits system

operators (o “take whatever steps are necessary to maintain system reliability during an

| am aware thet some baleve 8 single RTO in the Westarn Unided Siades is & balber
stlulion than the regonal approach proposed.  The Depadment supports the
development of seamiess elschricity markels. However, we believe the bast way bo
achigwe this goal is to take thoughtful first steps that the region can suppon.. As a
praclica’ mather, this approsch may be necessary in the Morthwast to maintain suppo far
ar RTO, ghwen the fears that Celifornia’s prablems will be imported to a West-wide RTO,

Sea Qrder Mo, 2000 a1 31 078
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emargency, notwithstanding thal this could olherwise constitute a wiolation of tha
standards of conduct.™’

C. The CAISO Does Nat Favor California Interests Over Those of Market
Participants

In support of their arguments that the State of California “contrals” the CAISO,
some Intervenors have adduced alleged instances whene the CAISO has discriminated
against Market Paricipants and in favor of Californla. The flimsy and wholly meritless
character of their “examples” speaks wvolumes about the validity of Intervenors’
arguments, however. We address each of these “examplas”™ balow,

1. Creditworthiness of Counter-Parties

Certain Intervenors allege that CAISO dispaiches Generation in the absence af
creditworthy counter-parties in order fo advance the interests of California, without
taking account of the detrimental effect of this practice or Generators. See WPTF at
13, Reliant at 2. One Intervenor even accuses the CAISO of using its emergency
dispalch authority in the absence of crediworthy countar-parties o force Market
Participants into long-term supply confracts with the State. EPSA at 10. These
alegations are wholly false, In fact, the IS0 has impleriented proceduras and filed
conforming Tariff language required by the Commission's recent Order on this subject,

protecting Market Participants from non-craditworthy counter-parties.™®

On April 13, 2001, the 150 issued a notice to all Market Participants describing

the terms under which CERS has agreed to “assume fnancial responsibility for all

" Cipen Access Same-Time Information System and Standants cf Conduct, FERC Stats. & Regs. Y]

31,035, 31,601 (1596).

= See California Independant Systam Operator Comp., o al, 95 FERC § &1,024 (2001}
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purchases by the 150 in its ancillary services and Imbalanse Energy markets based on

bids or other offers determined 1o be reasonable,™®

On May 11, 2001, the IS0 submitted its Compliance filing in Docket Mo. ERO1-

B88-003. Those Tariff revisions, submitted to comply with a |etter order issued by the

Commission on April 26, 2001, provide that “the IS0 will only instruct the dispatch of

imbalance Energy to the extent that the purchase of such Imbalance Energy is on

behalf of a Scheduling Coordinator that complies. with the creditwarthiness requirements

of [the IS0 Tariff] or o the extent an entity . . . has providad assurance of payment on

behalf of the Scheduling Coordinator.” On May 25 2001, the 150 issued a supplemental

Market Motice on credit issues. The |50 stated:

Pending rehearing. unless the IS0 can provide reasonable assurances
that a party meeting the I50's credil requirements will support a specific
ransaction, the 150 will not anter into the transaction with respact to any
resource, This includes (1) awarding capacity bids in the forward Ancillary
Service ("AS") markets and (2) dispatching Imbalance Energy bids in the
real time market. Therefore, the IS0 will not award AS capacity bids nor
will it dispatch Imbalance Energy bids above the pricas for which COWR
will agrea to provide credit backing. Imbalance Energy bids sbove the
prices for which COWR has agreed to provide credit backing, though not
accepted, shall remain in the "BEEP” stack. Accordingly, in accordance
with 150 Tariff §55.1.3 and 11.2.4, resources will not be subject to Out-0f-
Market calls unless the 150 has secured a creditworthy buyer for these
unawarded Supplemental Energy Bids, See, e.g., 150 Tariff §§ 56.2 and
3.1.3. A separate notice will be issued regarding Resiability Must Run.

A fuller discussion is contained in the CAISO's recent filing on this isswe.*

R

: _Saa Request for Reheanng Mofion for Expadied Considaralion and Mation for Clanficabion of tha
California 150, in Dockets ERO1-889-004, et al, fed May 7", 2001 al Attachment A,

See Answar of Ihe Calfornia Independent System Oparstor Corporalion In Opposition o tha
Expedited Motan far Enforcemant Action, filed June B, 2001 in Docket Nos. ERG1-BA5-003 and ELDO-85-
M2 el 3
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2 Allowing CERS Access to the CAISO's Control Room

Some Intervenors have accused the CAISO of favoring California over Market
Farticipants by permitting represemtatives of CERS access to CAISO's control room,
access denied to Market Participants. As demonsfrated above, CERS & not a Market
Participant, and so is not excluded under the CAISO's rules. In addition, however,
CERS, the only party that has stepped forward to provide the credit support necessary
to meat the emergency needs of Califormia consumers pursuant to the Commission's
Order of April 6, 2001,*" has advised the CAISO that it must have access to the CAISO
control room and fo a limited amount of nonpublic information in order fo discharge this
responsibility and has in fact conditioned its wilingness to provide such credit support
on the CAISO's willingness to abide by these messures, Absent CERS' willingness fo
undertake this credit support, the CAISO would have absolutely no way to discharge its
most fundamental reliability responsibilities. For this reason, and in ight of the fact that
CERS is not a Market Participant, the CAISO has permitted CERS access to its control
room for this limited purpose. Further discussion can be found in a recent CAISO filing
on this subject,**

3. ATC on the California-Oregan Intertie

One Intervenor has accused the CAISO of listing on its OASIS antificially reduced
Available Transmission Capacity ("ATC") figures on the Califomia-Oregon Intertie
("GO} in order to discourage export of electricity from California.  This accusation is

i 85 FERC 1] 61,024 [2001),

Soe CANSOE May 11, 2001 Complanca Filing in Doecket Mo, EF01 -885-005.
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whally false. In fact, the IS0 reduces the COI ATC to prevent overloading on Path 154
which, with the COI, is a series sagment in the 500-kV backbone transmission system
connecting Arizona, California, Oregon and Washington.®  If the 1SO did not reduce
COlI ATC before real-time, it would almost certainly have to substantially cut inter-
regional transfers of electricity through California in real-time to ensure the reliability of
Fath 15 and, potentially, the enfire Western interconnectior. The COI, nat Path 15, is
the Scheduling Foint for inter-regional transactions, Eaifier attempts by the 150 to
reduce the ATC on Path 15 proved ineffective, leading to disruptive and burdensome
real-time cuts that. i not made, had the potential to create interconnection-wide
reliability concerns. By limiting the ATC on CO| before real-time (which it doss through
a special automated tocl designed to make such reductions as surgically precise as
possible under dynamic system conditions), the IS0 tries to reduce the overall impact
on Market Paricipants by allowing them to make other arrangements for their
transactions in advance which might nol ba available when cuts are made in real-time o
ensure system reliability. While Intervenors who mistakenly assert a California-first
intent to this practice may chafe at its effects. they would almost certainly find the
effects of not engaging in this prudent practice — massive real-tima cuts — to be even

more odious. This practice, which has to do with power flow, not state politics, is

i Path 15 is compased of the Los Bancs-Getes 500-V ling, fhe Los Banos-Midwey S00-k\ line,

and the Gates-Fanoche #1 and #2 230 &V ines, te Gates-Gragg 230-V line and the Gates-McCall 230-
= lima.

= Soultrio-nosth cverioads on Path 15, which typically ocour during the winter due to reduced
Pacfic Norhwesl hydrostectric Ganeration and higher Paciic Northwest hesting Lead requirernents,
wirg ex@certated in 2001 by extracrdinarily bow raindall in the Pacific Morthwest thal reduced
hydroeecinc Genaration ewan mone,
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inended to reduce the effects on Scheduling Coordinators, not to wall off California
from the rest of the west.
4. CAISO Maintenance Qutage Policies

One Intervenor has accused the CAISO of adjusing its maintenance outage
schedules fo serve Calfomia’s shor-lerm Energy needs al the expense of long-term
reliability. Reliant at 9. This s not the case, howeaver. [n fact, the changes that
Intgrvenors have noticed in the CAISO's Outage are congistent with the requirements of
the Commission's April 26 Order, which directs the CAISO, among other things, to
schedule and cancel outages in order o avert undue market impacts * These changes
in practice. while thay may somatimes seem onerous fo Generators, are necessary to
address California’s ongoing electricity crisis
. The Commission Should Deny the Intervenors’ Requested Relief

While we have demonsirated above that the Intervenors’ attacks on the CAISO's
Amended and Restated Bylaws are meritless, the CAISO a so respectfully suggests that
granting the Intervanors the relief they seek might have exactly the opposite effect from
that intended by the Commission. As discussed in the firsl section of this Answer, the
CAIS0) believes that the State of California enacted 5X, the stalute providing for the
seating of the new CAISO Beard, in response fo the enormous public outrage
occasioned by the insupportably high and wnstable electricity prices experienced in the
State over the past months, as well as the Commission's perceived refusal to control
such prices by means of effective price mitigation authonty. Conseguently, the CAISO

believes that it is not outside the bounds of possibility that a rejection by the

= April 28 Order at 51,354.355

20

http://rimswebl.ferc.fed.us/rims.q?rp2~PrintNPick 6/14/01



FERC RIMS DOC 2160935 Page 22 of 23

Commission of the CAIS0's Amended and Restated Bylaws could result in a decision
by political authorities in California to disband the CAISO entirely, and perhaps even to
revert fo the pre-restructuring electricity market model. ® Such a result would obvioushy
be a major setback for electricity market restructuring in the United States, and would
run directly counter to the Commission's goals.
V. CONCLUSION

Faor the foregoing reasons, the CAISO requests that the Commission deny the
Protests and Comments of the Intervenors and accept the CAISO's Amendad and
Reslated Bylaws as filed.

Respectiully submitted,

%JY#QL_MW j

Chérles F. Robinson rd Berli

General Counsel Kennath . J

Reger E, Smith Jamil Masir

Sanior Regulatory Counsel Theodore J Paradise

The California Independent Swidler Berin Shereff Friedman, P
System Operator Corporation 3000 K Street, N.W._, Suite 200

151 Blue Ravine Road Washington, DC 20007

Folsom, CA 95630 Tel: (202) 424-7500

Tel: (916) G08-7135

Dated: June 11, 2001

= A state’s abilty to effect such changes contrary to the Cominission's wishes is apparently an

issue of first impression.  However, given that the CAIS0 is a Callomia corporation created by a
Calformia Stete statube and operating only within the State af Califernia, the Boalihond of such & cutcarme
doas nol ssem rermate,
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