UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissoners: Pat Wood, 111, Chairman;
William L. Massey, Linda Brezthitt,
and NoraMead Brownell.

Cdlifornia Independent System Operator Docket No. ER98-3760-000
Corporation

Pecific Gas and Electric Company, Docket Nos. EC96-19-009 and
San Diego Gas & Electric Company and ER96-1663-010
Southern Cdlifornia Edison Company

Cdlifornia Independent System Operator Docket Nos. EC96-19-030 and
Corporation ER96-1663-031

ORDER ON OUTSTANDING ISSUESRELATING TO
THE CALIFORNIA INDEPENDENT SYSTEM
OPERATOR CORPORATION

(Issued November 22, 2002)

1 In the proceeding to address outstanding issues relating to the Cdlifornia
Independent System Operator Corporation (1SO), approximately 100 issues remain
unresolved at thistime. This order addresses outstanding rehearing requ&sts2 The requests
for rehearing are granted in part and denied in part, as discussed in the body of the order.
The order benefits customers by providing further clarity regarding the 1SO Tariff and
operation of the ISO markets.

Background

!Designated as Docket No. ER98-3760-000.

2Requests for rehearing of two Commission orders were identified in the
outstanding issues proceeding. See Pacific Gas and Electric Company, et a., 81 FERC
161,122 (1997) (October 1997 order); California Independent System Operator
Corporation, 83 FERC 161,209 (1998). Other remaining issues not addressed in this
order will be addressed in future Commission orders and may be subject to further
procedures.
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2. On duly 15, 1998, the 1SO submitted a proposed " Clarification” amendment to the
ISO's open access transmission tariff (ISO Tariff), which contained, among other things:

(1) adarification matrix listing numerous corrections and changes to its Tariff; and (2) a
matrix listing 230 issues which were raised by intervenorsin prior proceedings but

remained unresolved or pending before the Commission. The 1SO proposed a procedure to
address issues that were raised, but not addressed, in connection with previous SO filings.

3. In Cdlifornia Independent System Operator Corporation, 84 FERC 161,217 (1998),
the Commission directed the ISO and the partiesto develop aligt of dl active issues, to
negotiate resolutions with respect to as many of these issues as possible, and to filea

report with the Commission within 120 days of the date of the order containing a

dipulation of outstanding issues that had been resolved through settlement, and issues that
remain for resolution by the Commisson.

4, On March 11, 1999, the IS0 filed its "Outstanding Issues Report,” which included a
matrix of approximately 630 issues® From this universe of issues, the report identified
issues that had been resolved, issues that participants agreed were ripe for Commission
resolution, and issues that the participants had not agreed to place in other categories.
Further, the SO report included procedura proposals agreed upon by the participants to (1)
submit a settlement for resolved issues and (2) undertake to resolve the remaining issues.

5. Inan April 28, 1999 order (April 28 order), the Commission accepted for filing the
Outstanding Issues Report and established procedures to incorporate resolved issues into a
settlement.* With regard to the remaining unresolved issues, the April 28 order directed

3The outstandi ng issues had been raised in the following proceedings. October
1997 order, 81 FERC 1 61,122; Pacific Gas and Electric Company, €t d., 81 FERC
161,320 (1997); Cdifornia Independent System Operator Corporation, 82 FERC 61,312
(1998) (accepting 1SO Tariff Amendment No. 1 with modification and rgecting
Amendment Nos. 2 and 3); Cdifornia Independent System Operator Corporation, 82 FERC
161,327 (1998) (accepting SO Tariff Amendment Nos. 4, 5 and 6 with modification);
Cadlifornia Independent System Operator Corporation, 83 FERC {61,209 (1998)
(accepting 1SO Tariff Amendment No. 7 with modification); 1SO June 1, 1998 Compliance
Filing in Docket Nos. EC96-19-029 and ER96-1663-030; and the ISO's clarification in
Docket No. ER98-3760-000.

Acdifornial ndependent System Operator Corporation, 87 FERC 161,102 (1999).
The parties |ater submitted a partid settlement that was accepted by the Commission. See
Cdlifornia Independent System Operator Corporation, 90 FERC 161,178 (2000) (letter
(continued...)
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the 1S0 to file a Joint Statement of Issues identifying unresolved issues and identifying the
proponents who advocate a change in the satus quo for each issue. The order aso
edtablished that, 24 days after the filing of the Joint Statement of Issues, Proponents and
parties supporting Proponents positions would file initid briefs on the unresolved issues,
with answering briefs and reply briefs to follow.® To ensure an "orderly, efficient process”
the Commission required thet (1) the briefs follow the format of the Joint Statement of
Issues; and (2) Proponents of each issuefile ajoint brief, with an opportunity to express
diverging pogitions within the brief.

6. Proponents and other partiesfiled joint briefs on or before February 14, 2000.
Answers were filed on or before April 10, 2000 and reply briefs were filed on or before
May 8, 2000.

Procedural Matters

7. In the September 11, 1998 order, the Commission made clear that, while the
identification of procedures for deaing with unresolved issues would be handled under
Docket No. ER98-3760-000, none of the origina underlying proceedings would be ether
reopened or terminated. Thus, for example, parties that failed to intervene in the origina
proceeding would not be given an opportunity to do so in the process of identifying and
resolving outstanding issues® In accord with the Commission's procedura determination,
no new motions to intervene were filed.

8. Further, dl joint briefs, answers and reply briefs were timely filed. Proponents and
other parties briefing each particular issue are identified in the discussion of that issue.

Discussion

4(...continued)
order).

%In a subsequent order, the Commission alowed the Proponents and other parties
additiond timefor filing initid briefs. Cdifornia Independent System Operator
Corporation, 90 FERC {61,051 (2000).

6See dsn 87 FERC 161,102 at 61,423.



Docket No. ER98-3760-000, et d. -4

1. With respect to 1SO charges:’

a. Whether the Congestion M anagement and the Usage Charge
components of the | SO Tariff'stransmission pricing provisions
are unjust and unreasonable (e.g., result in improper costs shifts
and improper "and" pricing) not in conformance with the
Commisson's Transmission Pricing Policy?

0. Proponents, City and County of San Francisco (San Francisco), M-S-R Public
Power Agency (M-S-R), the Cities of Santa Clara and Redding, California (Cities), City of
Pdo Alto, Cdifornia (Palo Alto) and the Northern Cdifornia Power Agency (NCPA), filed
ajoint brief on thisissue, contending that the 1SO Tariff's usage charge for inter-zond
congestion results in improper costs shifts and improper "and” pricing, and do not conform
with the Commission's Transmisson Pricing Policy Statement. As aremedy, they propose
that the Commission direct the 1SO to amend its congestion management program so that
congestion revenues in excess of those necessary to pay the generators who relieve the
congestion be credited back to the customers who incur those congestion charges through
ather aFrm Tranamisson Right (FTR) financid ingrument or credit againgt transmission
bills.

10.  Southern Cdifornia Edison Company (SoCd Edison), the Public Utilities
Commission of the State of Cdifornia (CPUC) and the SO filed separate answers, and
Proponentsfiled ajoint reply brief.

Commission Response

11.  The Commission previoudy addressed the issue raised by Proponents and concluded
that the congestion usage charge neither resultsin "and” pricing nor isincongstent with the

"The reheari ng issues were identified in the Joint Statement of 1ssues under
Subsection "O." Thus, Outstanding Issue O.1l.ais address here asissue 1.a
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Commission's Transmission Pricing Policy Satement® Thus, we deny the Proponents
request as seeking an improper rehearing of arehearing.

1b. Istheallocation of unaccounted for energy (" UFE") to wholesale
transmission customerswho have not signed Utility Disgtribution
Company Agreements, unjust, unreasonable or unduly
discriminatory?

12. Proponents, California Department of Water Resources (DWR), Metropolitan
Water Didrict of Southern Cdifornia (MWD) and NCPA filed ajoint brief arguing thet the
Commission erred in its finding that the 1SO Tariff assgnment of UFE losses to Scheduling
Coordinators that deliver load a the transmission level is reasonable® They contend that
certain components of UFE, such as energy theft, satistica load profile errors and
distribution loss deviations, are dl directly attributable to distribution level loads. They
argue that, because |SO Grid level loads do not contribute to these UFE components, they
should not pay for them if principles of cost causation are to be followed in assessing ISO
charges. However, they clam that the 1SO does not alocate digtribution-level UFE on the
basis of cost causation, except for entities that have sgned a Utility Digtribution Company
agreement with the ISO (which pay their own UFE calculated separately from their own
meters). Rather, the 1SO spreads the costs among Scheduling Coordinators, including
those using only transmission-leve service.

13. Proponents contend that the Commission accepted imposition of distribution-
related UFE on wholesde transmission customers on the erroneous understanding that

8See Padific Gas and Eledtric Company, 80 FERC 161,128 at 61,429-30, order on
rehearing, 81 FERC 61,122 at 61,476-78 (1997). See dso the origind pleadingsfiled
regarding this issue: December 1, 1997 request for rehearing of CitiesM-S-R at 17-18,
and December 1, 1997 request for rehearing of San Francisco at 6 ("in the October 30
Order, the Commission denies the requests for rehearing of the July 30 Order that were
filed by San Francisco and others who contended that the congestion pricing component of
the transmission pricing proposd, i.e., the Usage Charge, resultsin impermissible "and”
pricing.").

9See October 1997 Order, 81 FERC 61,122 at 61,522. UFE is defined asthe
difference in Energy between the net Energy delivered into the Utility Didtribution
Company (UDC) Service Area (adjusted for UDC Service Area Transmission Losses) and
the total metered Demand within the UDC Service Area (adjusted for distribution |osses).
Section 11.2.4.3 of the SO Tariff provides that UFE will be dlocated to each Scheduling
Coordinator based on theratio of its metered Demand within the relevant UDC Service
Areato tota metered Demand within the UDC Service Area.
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"while the distribution loss deviation component should arguably not be assgned to such
Scheduling Coordinators, the quantification of this single component may not be
feasible? They contend that the 1SO is capable of identifying specific imbaances
attributable to specific Scheduling Coordinators, noting that the |SO performs such
quantification for entities that sgn UDC agreements. Further, they argue thet it is unduly
discriminatory to alocate UFE based on cost causation to customers that sgn UDC
agreements, while entities such as DWR and MWD, which engage in no power distribution
activities (and therefore are indigible to enter into a UDC agreement), are ineligible to pay
for UFE based on cost causation. Asaremedy, they ask that the Commission direct the
ISO to revise the Tariff to distinguish between digtribution-level UFE and Grid-level UFE,
and to charge its customers only for UFE shown to be associated with transmission on the
|SO-Controlled Grid.

14.  ThelSO answersthat Proponents concerns have largely been amdiorated by
improvements in the UFE methodology that better differentiate between transmisson-leve
UFE and digtribution-level UFE, and allocate UFE on the basis of cost causation. Thus, it
dates that only small amounts of ditribution-level UFE costs are in the current UFE
charges. Further, it clamsthat the ISO Tariff's method of dlocating UFE based on UDC
Service Areais reasonable, and not discriminatory as alleged by Proponents. It states that
the 1SO Tariff requiresthe 1SO to cdculate UFE charges separately for each UDC service
area. Further, according to the SO, the execution of a UDC Agreement regularizes and
governs the relations between the |SO and the UDC, assigning to each a particular set of
obligations and entitlements upon which the other party can rely. The SO argues that
alowing market participants to enjoy the benefits bestowed by the UDC Agreement without
aso taking on the obligations (as proposed by Proponents) would be unfair and
discriminatory to market participants that have sgned UDC Agreements.

15. Proponents reply that the fact that the 1SO Tariff requires UFE calculation by UDC
service area does not make it appropriate or foreclose consideration of superior

dternatives. Further, they counter that the |SO, as a regulated monopoly, cannot deny
captive customers just and reasonable rates to gain concessions from them in the form of a
UDC agreement. Rather, they contend that al market participants with revenue-qudity
meters at 1S0 take points, and not just entities that have signed UDC agreements, should be
alowed to pay their own UFE cdculated separately with data from their own meters, and
the 1SO has not provided any reason for the different trestment. Further, they Sate that
while the ISO's efforts to remove digtribution-level UFE from |SO charges are
commendable, it does not negate the need for a Tariff change to that effect.

101d., 81 FERC 61,122 at 61,522.
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Commission Response

16.  Asnoted by Proponents, the Commission's conditional acceptance of the UFE
caculation proposa was based on the premise that the quantification of specific
components of UFE "may not be feasible"™! It appears that circumstances have changed.
We previoudy accepted an SO proposa to revise the |SO Tariff to change the method it
uses to dlocate UFE to UDCs from the system-wide alocation method to a method that
utilizes actual transmission conductor loss values for individua UDCs'2

17.  ThelSO gppears to acknowledge that more specific UFE cost assgnment isfeasible
with regard to non-UDCs, 2 but argues that it is not reasonable to do so because of the 1SO
Tariff's method of dlocating UFE based on UDC Service Area and because it would be
unfair to entities that have sgned UDC agreements. We disagree with the ISO's position
that thisis a matter of contractua entitlements and obligations. Rether, if market

participants are incurring UFE charges for which they are not responsible, and the
technology is available to more accurately account for the losses, the gpplicable Tariff
provisions are unjust and unreasonable because they ignore principles of cost causation.
Further, the fact that the ISO Tariff isbased on UDC service areas should not prevent the
more accurate assignment of UFE charges, as the SO Tariff can (and should) be revised to
reflect afair and reasonable calculation of UFE charges.

18.  Accordingly, wewill grant rehearing and reguire the ISO to submit revised Tariff
sheets to reflect that all market participants with revenue-quaity meters at 1SO take points
should be alowed to pay their own UFE caculated separately with data from their own
meters.

2. With respect to operating instructions:

a. Whether Section 2.4.4.4.1.1 of the 1SO Tariff improperly
providesfor default to the Participating TO's operating

111d., 81 FERC 61,122 at 61,522.

L2cdifornia Independent System Operator, 89 FERC ] 61,229 at 61,686 (1999),
order onreh'g, 90 FERC 9] 61,315 (2000).

13560 1S0 answer at 360-61.
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ingructionsto the I SO for an Existing Contract when those
instructions are disputed by the party or partiesto the Existing
Contract, and whether Sections7.1.1, 7.3.1 and 7.4.1 of the
Scheduling Protocol should provide for information regarding
Existing Contractsto be set forth in the operating instructions
to be developed jointly by the Responsble Participating
Transmisson Owner and the Existing Contract rights holder ?

19.  Section 2.4.4.4.1.1 of the 1SO Tariff provides:

The 1SO shdl have no rolein interpreting Exigting Contracts. The partiesto
an Exiging Contract will, in the first ingtance, atempt jointly to agree on any
operating ingructions that will be submitted to the ISO. In the event that the
parties to the Existing Contract cannot agree upon the operating ingtructions
submitted by the parties to the Existing Contract, the dispute resolution
provisons of the Exigting Contract, if applicable, shdl be used to resolve the
dispute; provided that, until the dispute is resolved, and unless the Exigting
Contract specifies otherwise, the ISO shdl implement the Participating
Transmission Owner's operding instructions.

20.  TheOctober 1997 order accepted the provision, finding that it was reasonable for
the ISO to rely on the operating ingtructions of the Participating Transmisson Owner
(Participating TO) as the entity most familiar with performing the operating indructions on
aday-to-day basis under existing contracts. Further, the Commission found that the
recommendation of Transmisson Agency of Northern Cdifornia (TANC) that disputed
operating ingructions should not be implemented until the dispute is resolved was
"unworkable"* The Commission explained that the 1SO must have "full and complete
information, including al necessary operding ingtructions”

21. Proponents, TANC, CitiesM-S-R and Pdlo Alto, filed ajoint brief arguing that
Section 2.4.4.4.1.1 of the 1SO Tariff isunfair and unreasonable because it vests
ingppropriate discretion in Participating TOs and creates no incentive for Participating TOs
to move expeditioudy to resolve disputes. They ask that the Commisson direct the ISO to
revise the provision to state that "until adisputeisresolved . . . the ISO shdl . . . rely upon
the prior operating procedures gpplicable to the Existing Contract.” Proponents contend
that this proposa would preserve the status quo, treat al partiesfairly and provide the 1ISO
with the "necessary operating indructions™” They aso contend that Existing Rights holders

145ee October 1997 Order, 81 FERC 61,122 at 61,473.
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are excluded from the process of submitting ingtructions to the 1SO for schedule vaidation,
st forthin Sections 7.1.1, 7.3.1 and 7.4.1 of the 1SO's Scheduling Protocol.

22. Further, Proponents claim that, if disputed ingtructions are implemented and the
Commission later orders the ingtruction to be rescinded or modified, the Commisson may
not have the authority to award retroactive relief to aggrieved Existing Rights holders for
damages incurred during a protracted dispute resolution process. To rectify this, they ask
that the Commission direct the 1SO to revise Section 2.4.4.5.4 of the 1SO Tariff to provide
that, in the event of an unresolved dispute, "parties shal have recourse to any lega remedies
availabletothem . . . [and] the ISO shdl discharge its responsibilities in a manner that
honors the contractud rights and obligations of the parties to the Existing Contract . . ."
They dso ask for the deletion of language in that section which States that the ISO's ADR
procedures are available to resolve digputes regarding, inter dia, the reasonableness of a
Participating TO's operating procedures. '

23.  ThelSO answers that the challenged provisions are appropriate and necessary
because, during the dispute resolution process, the |SO must continue to provide cons stent
sarvice and the Participating TO is the party most familiar with performing the operating
indructions under the Existing Contracts. It also contends that Proponents dternativeis
not feasible. On this same point, SoCd Edison explains that Proponents have incorrectly
assumed that there exists a set of written instructions that predate the 1SO that could Smply
be handed to the ISO "and that such ingtructions, if they did exist, would not need to be
adapted to function in the SO market."'®

24, Proponents reply that, consistent with the ISO's commitment to honor Existing
Contracts, Existing Contract right holders should have arole in the development of
operating ingructions and their trangmitta to the ISO. They aso clam that municipd
entities are intimatdy familiar with the operating ingtructions for their Existing Contracts
and it isincorrect to assume that Participating TOs have superior knowledge of the such
ingructions. They aso argue that their proposa — to continue use of the same ingtructions
—isdraight forward and workable.

Commission Response

15AIthough not stated by the Proponents, this gppears to be a rehearing request of the
Commission's denid of protests that the SO Tariff be clarified with respect to the use of
the 1SO ADR procedure and Existing Contracts. Seeid. at 61,473-74.

1650Cal Edison answer at 26.
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25.  The Commission reaffirmsits conclusion that it is reasonable for the 1SO to rely on
the operating ingtructions of the Participating TO, and that Proponents recommended
revision to Section 2.4.4.4.1.1 is unworkable.}” As explained by SoCal Edison, there may
not be awritten set of ingdructions to turn over to the ISO and, even if there were, they may
need to be adapted to function in the ISO market. Further, smply turning over the disputed
contract and any written ingructions to the 1SO for implementation is not feesble. If the
contract and any related written ingtructions are subject to ambiguity so that the parties
disagree over their interpretation, the |SO must then interpret the documents to determine
the proper operating ingtructions until the dispute is resolved. However, as stated in the
SO Taiff, the ISO will have no role in interpreting Existing Contracts.

26. Further, we think thet it is reasonable for the Participating TO to submit ingructions
to the 1SO for schedule vdidation. To do otherwise would set up a Situation where the |ISO
could receive conflicting ingtructions and thereby place the ISO in apodtion to be the
arbitrator between the Participating TO and its customer. Thisis not, and should not, be the
ISO's responsibility. Rather, parties should resort to the ADR procedures of the existing
contract or the ISO Tariff to resolve their differences.

27. Finaly, we regject Proponents proposa to eiminate the ADR language of Section
2.4.4.5.4 and replace it with a statement that parties have recourse to any legal remedies
available to them. Rather, the use of the ISO's ADR processes should be encouraged, and
the restatement of parties exigting legd rightsis unnecessary.

28.  Accordingly, Proponents request for rehearing on this matter is denied.

2b.  Whether the authority granted the | SO under its Tariff to control
facilities of a Utility Distribution Company or Metered
Subsystem is excessive and inconsistent with thetermsand
conditions of Existing Contracts, and whether the | SO's
authority to approve or cancel outages, over metering standards
and with respect to Operation & Management practices, which
isdifferent from or additional to the standardsreflected in
Existing Contracts, is unreasonable?

17See October 1997 Order, 81 FERC 61,122 at 61,473.
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29. TANCfiled abrief arguing that numerous provisons of the 1SO Tariff, ISO
protocols and pro forma agreements relating to UDCs and Metered Subsystems (MSS) give
the 1SO excessive control over the facilities of those entities and are incongstent, in many
respects, with the terms and conditions of the Existing Contracts between the UDC/MSS
and aParticipating TO. It contends that the October 1997 order generdly sanctioned the
broad application of the ISO's authority over UDCs and M SSs and specificaly rgected
TANC's proposd to limit such authority to emergency conditi ons'® TANC asksthat the
Commission direct the 1SO to diminate conflicting provisons.

30. ThelSO answersthat TANC's argument is too vague because it fails to identify: (1)
specific provisons of the Tariff or protocol; (2) the terms of Existing Contracts; and (3)

the nature of the dleged conflict. Likewise, CPUC answersthat TANC did not sufficiently
explain the rationae for its request that SO operating orders not gpply to MSSUDCsin
certain circumstances. SoCal Edison states that the SO filed revisions to the MSS-related
provisons of the Tariff (Amendment No. 27) and contends that any remaining issues should
be addressed in that proceeding.

31 In reply, TANC identifies sixteen Tariff provisons that are of concern. It dso
objects to deferring the issue to the Amendment No. 27 proceeding.

Commission Response

32.  TheOctober 1997 order found that "the requirement that participants comply with
al 1S0 orders except those that would result in impairment to public hedth or safety to be
reasonable” and explained that it is "essentid" that participants follow such orders "since
otherwise the 1SO will be unable to effectively manage and control the 1SO Controlled
Grid"*® Further, the Commission rejected TANC's proposal to revise the 1SO Tariff to
provide that the ISO's authority to control Ancillary Services provided by aMSS should
exigt only in emergency conditions. The Commission explained that the 1SO, "asthe single
Control Area Operator, needs red-time digpatch rights over al resources committed to
provide Ancillary Services'?

33.  TANC does not offer any arguments to show why the Commisson's above findings
areineror. While it does clam that certain provisons of the ISO's Tariff and protocols
conflict with Exigting Contracts, it has not identified the Existing Contracts (much lessthe

18Giting 81 FERC 61,122 at 61,456-57, 61,496-97 and 61,499-500.
191d., 81 FERC 61,122 at 61,456-57

201d. 81 FERC 61,122 at 61,496.
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specific provisons) a issue or the nature of the supposed conflict. Thus, TANC has not
provided sufficiently specific information upon which the Commisson canrule.
Accordingly, TANC's request for rehearing on thisissue is denied.

2.c.  Whether Section 2.3.1.2.1 of the | SO Tariff should be amended
to limit the authority of the | SO to imposeits operating orders
on all Market Participants where no such authority derivesfrom
Exigting Contractsor arrangementsor wheresuch ordersarein
direct conflict with the operating procedures of a Utility
Distribution Company or thetermsand conditions of an Existing
Contract?

34.  Section 2.3.1.2.1 of the ISO Tariff provides that:

al Market Participants within the ISO Control Areashdl comply fully and
promptly with the 1SO's operating orders, unless such operation would
impair public health or safety. For this purpose SO operating orders to
shed Load shal not be congdered as an impairment to public heglth or

ety

35. TANC, Citied M-SR and Pdo Alto filed ajoint brief requesting that the
Commission direct the SO to revise Section 2.3.1.2.1 to limit the authority of the 1SO to
imposeits operating orders on al Market Participants where such orders arein direct
conflict with the operating procedures of a UDC or isincongstent with the terms and
conditions of an Existing Contract.?! They argue that Section 2.3.1.2.1 isinconsistent with
the Commission's ruling that existing rights under Exigting Contracts must be preserved.
They contend that the 1SO's authority to administer an Existing Contract should be limited
to the operating ingtructions submitted to the 1SO by the Participating TO pursuant to
Section2.4.4.4.1.1.

36. ThelSO answersthat the revison is unnecessary because the |SO has committed to
honor the terms of Existing Contracts. It states that the only exception to this commitment
iswhere the 1ISO must issue indructions to maintain grid reliability. It explainstha,

2Lproponents Initial Brief at 6-8. According to Proponents, TANC timely raised this
issue but it was not addressed in the October 1997 order. In that same order, the
Commission stated that "to the extent that the order does not address a proposed
modification or arelated nuance of an issue addressed in the order that is raised by a party,
that proposal is deemed denied." 81 FERC 161,122 at 61,436. Thus, Proponents properly
seek rehearing of thisissue.
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pursuant to Sections 5.1.3 and 5.6 of the |SO Tariff, the ISO can assume supervisory
control over dl generating units and system resources during a System emergency and in
circumstances in which the 1SO consders that a system emergency isimminent or
threatened. It states that the Commission explained that these provisons are acceptable
because "in an emergency, the ISO needs to be certain that its operating ingtructions will be
followed."?? CPUC characterizes Proponents request as an attempt by holders of existing
transmission contracts to avoid compliance with 1SO rules.

37. Proponents reply that they are concerned about the application of "routing” operating
ordersto Existing Contracts. They agree that the |SO should be vested with full operating
control in a system emergency or circumstances in which the 1SO considers that a system
emergency isimminent or threatened.

Commission Response

38. In its answer, the 1SO represents that it has committed to honor the terms of
Exigting Contracts except where the ISO mugt issue indructions to maintain grid rdiability,
i.e., in the case of an emergency or circumstances in which the 1SO consders that a system
emergency isimminent or threstened. The 1SO essentialy arguesthat it is unnecessary to
revise the Tariff because of its commitment. The Commission disagrees. Section
2.3.1.2.1 broadly indicates that Market Participants within the 1ISO Control Area must
comply with the ISO's operating orders regardless of whether they conflict with the terms
of Exiging Contracts and regardless of grid conditions. Thus, we find that the provisonis
not just and reasonable. Accordingly, we direct the ISO to revise Section 2.3.1.2.1to
reflect its commitment and indicate an exception where an SO operating order directly
conflicts with the terms of an Exigting Contract and there is no system emergency or
circumstances in which the 1SO consders that a system emergency isimminent or
threstened. This changeis necessary so that the provision will be just and reasonable.

39.  Thisdirectiveis consgtent with the Commission's findings related to other Tariff
sections. For example, the Commission found acceptable an 1SO Tariff provison stating
that the ISO had the right to use a UDC's load curtailment program with the clarification
that it would only be utilized in emergency circumstances®®

40. Proponents, however, have not provided any rationae for their other proposed
revisonsto Section 2.3.1.2.1 relating to UDC operating procedures and the deletion of the

22Citing October 1997 order, 81 FERC 61,122 at 61,571.

231d., 81 FERC 61,122 at 61,512.
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last sentence of the provision regarding operating orders to shed load. Accordingly, the
Commission rejects Proponents other proposed revisions.

3. Whether sections2.3.1.2.2,2.3.1.3.1, 5.1.1, and 5.6.1 should berevised
torestrict the 1 SO's ability to give operational instructionsto
generation located outside of the SO Control Area.

41.  Cogeneration Association of Caifornia (CAC) and Energy Producers and Users
Cadition (EPUC) request that the Commission find that the definition of 1SO Control Area
does not include qudifying facility (QF) generation so that 1SO contral islimited to QF
generators that participate in the 1SO ancillary service markets. The SO answers that
CAC/EPUC lack standing to raise the issue, have improperly broadened the scope of the
issue originaly raised by Bonneville Power authority (BPA) and are subgtantively

incorrect. CAC/EPUC reply that the briefing process dlows parties to reframe their
positionsin the context of the 1SO's current operations.

Commission Response

42. CAC/EPUC'srequest is beyond the scope of BPA's original request for rehearing,
regarding whether the Commission erred in accepting 1SO Tariff provisons that would give
the 1SO control over generation not located in its control area. CAC/EPUC shift the issue
to whether QF generation units are within the 1ISO's control area. Thisis not a Stuation
where CUC/EPUC are reframing their position in the context of the 1SO's current
operations but, rather, isimproperly using this forum as an opportunity to obtain a separate
ruling on a different issue not raised before. Further, while the Commission indicated that
parties would have some leeway to refocus issues in the context of the ISO's current
operations, parties do not enjoy this same latitude with regard to issues on reheari ng.24

4, ArelSO Tariff section 2.5.20.5.1 and SP sections 3.2.6.3, 3.2.8.3, and
3.3.1.3, which result in the invalidation of a submittal for all
Settlement Periodsfor thereevant Trading Day if the submittal for any
one Settlement Period isinvalid, just and reasonable, and is Settlement
and Billing Protocol 3.4, which providesthat a Scheduling
Coordinator error in the denomination of the reference number for an
Existing Contract resultsin the entire Schedule being treated as a new

%4See, eq., San Diego Gas & Electric Company, 99 FERC 161,160 a 61,649
(2002); Baltimore Gas and Electric Company, 92 FERC ] 61,043 at 61,114 (2000)
(Commission looks with disfavor on parties railsng new issues on rehearing).
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firm use, consstent with the 1SO Tariff's obligation to honor Existing
Contracts as stated in sections 2.4.3 and 2.4.4?

43.  Section 2.5.20.5.1 of the ISO Tariff, relating to the time-frame for informing the
ISO of the sdlf-provision of ancillary services, provides tha "failure to submit the required
information within the sated time frame for any hour shdl leed to the sdlf provison for dl
Settlement Periods of the rlevant Trading day being declared invaid by the ISO, and under
such circumstances the SO shdl purchase sufficient Ancillary Servicesto meet the
Scheduling Coordinator's requirements to match its Day-Ahead Schedule”” TANC, MWD,
Southern Cities (congsting of Cities of Anaheim, Azusa, Banning, Colton and Riverside,
Cdifornia) and Dynegy Power Marketing, Inc. (Dynegy) filed ajoint brief arguing thet the
invaidation of a schedule for an entire day due to an error in asingle hour is not just and
reasonable. They also contend that Section 2.5.20.5.1 (and related protocols) unreasonably
exposes Exigting Rights holders to additiona cogtsthat are not authorized under their
Exigting Contracts in a Stuation where a schedule for an Exigting Contract is invalidated for
the entire day due soldly to Scheduling Coordinator error for one hour.

44, Proponents further contend that Section 3.4 of the Schedules and Bids Protocol
(SBP), which provides that a Scheduling Coordinator error in the denomination of the
reference number for an Existing Contract results in the schedule being treated as a new
firm use (so that the Usage Charge applies), unreasonably exposes Existing Rights holders
to extra-contractua costs. They note that, in aproceeding on arelated issue, the 1ISO
committed to honor Existing Contracts and to work with Existing Rights holders so that
they may avoid usage chargeﬁ25 Proponents understand this commitment to mean that the
SO will not invaidate Existing Contract schedules due to erroneous contract reference
numbers and gate thet, if the ISO confirms this understanding as correct, they will not
pursue their opposition to SBP 3.4.

45.  ThelSO answers that, due to software and "other” limitations, it can only ded with
Day-Ahead Ancillary Services and Energy Schedulesin full-day increments. It dso Sates
that, with regard to Existing Contracts, its software interprets an erroneous reference
number as anew firm transmission request. It statesthat it has no basis on which to correct
such reference numbers and that the burden to properly identify contractsis on the
Scheduling Coordinator.?® The 150 further states that Scheduling Coordinators should avail
themsalves of the vaidation procedure provided in Section 2.2.7.2 of the SO Tariff, which
alows Scheduling Coordinators to insulate themsalves from the consequences of

erroneous schedules.

Citing California Independent System Operator, 89 FERC 1 61,229 at 61,685.

?6Citing California Independent System Operator, 83 FERC 1 61,200 at 61,922,
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46.  With regard to SBP 3.4, the 1SO darifies that the validation procedures should
enable Scheduling Coordinators to protect Exigting Rights from invdidation, however, it is
the Scheduling Coordinator's respongbility to use these procedures to ensure such
protections.

47. Proponents reply that the ISO should redesign its software so that schedules will be
invaidated only for the hours in which an error occurs, and not the entire day.

Commission Response

48.  We agree with Proponents that the |SO Tariff and protocols that require the
invaidation of a schedule for the entire day due to an error in scheduling for one hour
unduly pendize market participants for such an error and thusis not just and reasonable.
The 1SO's angle judtification for the provisons—that it must dedl with Day-Ahead
Ancillary Services and Energy Schedulesin full-day increments due to software and "other™
limitations— is inadequate. The ISO has not provided any detailswhy it isnot able to
implement a software redesign to invalidate schedules only for specific hoursin which an
error has been identified. Nor doesit explain what the "other” limitations might be.
Accordingly, the Commission directs the 1SO to revise Section 2.5.20.5.1 and related
protocols to indicate that the failure to submit the required information for any hour shdl
lead to sdf-provision for that hour.

49, It appears that the | SO's representation with regard to SBF 3.4 is satisfactory to
Proponents as they did not provide further comment on reply brief. Moreover, we agree
with the ISO that Scheduling Coordinators should avail themsalves of the vdidation
procedures to protect Existing Rights holders. Accordingly, to the extent not withdrawn,
we deny Proponents request for rehearing with regard to SBF 3.4.

5. Should I SO Tariff section 5.1.4 be modified to increase the size of the
threshold exemption for Generating Unit compliance with section 5
(other than in System Emergencies)?

50.  Section 5.1.4 of the SO Tariff provides that a Participating Generator with a
Generating Unit directly connected to a UDC system will be exempt from compliance with
Section 5 of the ISO Tariff ("Reationship Between SO and Generators'), other thanin
system emergencies, provided that (i) the output of the Generating Unit isless than 10 MW
and (ii) the total output is sold to the interconnecting UDC or to customers connected to
the UDC's sysem. MWD and Cities/ M-SR filed ajoint brief arguing that the exemption
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should apply to larger units, suggesting 20 MW as the threshold amount.2’ They contend
that this would be congstent with the increase in the minimum capacity standard from 10
MW to 20 MW recommended by the 2000 LARS (Loca Area Reliability Service) process.
Proponents argue that such arevison would dlow smdl units that are Participating
Generators to avoid costly upgrades in communications, telemetry and direct control
equipment, required by Section 5 of the 1SO Tariff. They aso contend that an gpplication
of the exemption to larger units would encourage broader participation in 1SO markets by
amdler, locd units Snce they could avoid the coglly inddlation of Tariff-required
indrumentation and equipmen.

51.  ThelSO responds that the Commission should deny Proponents request. It states
that the communications and telemetry requirements are necessary for the ISO to
determine its reserve responsibility and the current level of load being served; and thet the
caculations would become less precise if more generation units were exempted from
providing the ISO with telemetry of their output. Further, it provides an estimate of the
costs of such metering and communications and explains that while such cogtstypicaly do
not present an undue burden, a case-specific exemption isavailable. The 1SO aso contends
that the LARS process is ingpposite since the minimum size of a unit to provide loca area
reliability does not diminish the ISO's need for accurate data from small units. SoCal
Edison adds that the exemption of larger units would not sSgnificantly increase participation
in the ISO markets since Section 5.1.4 only appliesto generators that sall dl of their output
to the UDC that owns the UDC system to which they are interconnected or to the
customers of such UDC. It states that the provision’s gpplication is limited to QF ssince
they typicaly sdl their output to the UDC or interconnected customers.

52. Proponents reply that telemetry is not necessary because the ISO should be able to
reasonably estimate the output of smaller units from recorded data and generator
capabilities within the ISO’s margin of error for forecasting loads and reserve

requirements. Further, they chalenge various aspect of the |ISO’ s protocols for exempting
units from the metering and communication requirements. They aso agree that the LARS
processis not directly related to the issue a hand but explain that they used the LARS
criteriaas an example of the ISO's “indiscriminate method of changing its requirements
when it is less costly for the 1S0."?® Proponents disagree with SoCal Edison’s argument,

27 According to the underlying requests for rehearing, this issue was raised by several
parties but not addressed in the October 1997 order. As mentioned in fn. 21 above, the
October 1997 order, 81 FERC 161,122 at 61,436, states that matters not addressed in the
order are deemed denied.

28Proponents Reply Brief at 4.
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arguing that the provison at issue benefits not only to QFs, but dso hydro and distributed
generation aswdll.

Commission Response

53.  The Commission denies the request for rehearing on thisissue. The 1SO has
articulated a reasonable rationde for limiting the exemption to units with an output of 10
MW or less— 0 that the ISO can accuratdly determine its load and reserve responsibility.
Proponents have not provided any specific arguments or informeation demondrating that the
Commission erred or that the 10 MW limit for the exemption set forth in Section 5.1.4 is
unjust or unreasonable. Proponents have not shown that the 1SO can reasonably rely on
estimates of dl units under 20 MW (or some other higher threshold) to accurately
caculate load and reserve. Further, owners of generation units that believe the metering
and communication devices are too costly can seek a case-pecific exemption to these
particular requirements. Thus, Proponents arguments do not negate the justness and
reasonableness of the provison as proposed by the 1SO.

6. Does | SO Tariff sections5.2.7.1 and 5.2.7.2 require the unduly
burdensome posting of financial security, ther eby causing those
Transmission Ownersresponsible for must-run paymentsto bear
unnecessary costs?

54.  Noparty filed abrief onthisissue. Accordingly, thisissueis dismissed.

7. Whether the protection afforded tax exempt debt should apply to debt
issued after December 20, 19957

55. Section 2.3.3 of the Transmission Control Agreement (TCA) states that nothing in
the TCA "shdl compd any Participating TO or Municipa Tax-Exempt TO which hasissued
Tax-Exempt Debt to violate restrictions gpplicable to transmisson facilities financed with
Tax-Exempt Debt or contractud restrictions and covenants regarding use of transmission
facilities exigting as of December 20, 1995." CitiesM-S-R and Pao Alto argue that the
provison's regtriction to facilities that were in existence as of December 20, 1995 is

unduly discriminatory and is an impediment to tax-exempt entities joining the 150.2° They
argue that entities should not have to choose between potentid loss of their tax-exempt

29 A ceordi ng to the underlying requests for rehearing, thisissue was raised by severd
parties but not addressed in the October 1997 order. As mentioned in footnote 21 above,
the October 1997 order, 81 FERC 1 61,122 at 61,436, states that matters not addressed in
the order are deemed denied.
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gtatus and being unable to participate actively in the ISO. They date that, dthough the
limitation in Section 2.3.3 reflects the limitation set forth in state law, *° the Commission
should not defer under the principle of comity but, rather, delete the provision to protect

the benefits of tax-exempt Status established by federd law, i.e., the Internal Revenue Code.
Proponents are concerned that the provision has an immediate effect on M-S-R, which is
partid owner of the Mead-Addanto transmission project, which became operational on
April 15, 1996. They believe that, if this project is not covered by the exemption, M-S-R's
possible future membership in the ISO could endanger the tax-exempt status of the project.

56.  ThelSO answersthat the Cdifornialegidature, by mandating the provision,
expressed a clear intent that the grandfathering of protection for certain tax-exempt
financed facilities should have defined limits. It proposes interpreting the phrase "facilities
exigting as of December 20, 1995" to mean "existing but not necessarily in service as of
December 20, 1995," so that the Mead-Ade anto project would be grandfathered.

57. Proponents reply that, while they appreciate and agree with the ISO's interpretation
of the provision, their underlying concern remains, namely that municipa utilities may be
hestant to Sgn the TCA and join the 1SO if the tax-exempt status of their future projects
are endangered by excessive private use.

Commission Response

58.  The Commission agrees with the Proponents that municipa entities should not have
to choose between potential loss of ther tax-exempt status and being unable to participate
actively inthe 1SO. Accordingly, we grant rehearing on thisissue and direct the ISO to
delete from section 2.3.3. of the TCA the restriction "existing as of December 20, 1995."%!

8. Whether the definitions of Regulatory Must Take Generation and
Eligible Regulatory Must-Take Gener ation should be modified to
ensurethat all Must-Take unitsreceive comparable treatment?

30AB 1890 Section 12 (quoting California Public Utilities Code, Section
9600(a)(6)).

3lWe note that the Treasury Department recently issued final regulations governing
the use of municipa utility fadilities financed with tax-exempt bonds. Obligations of States
and Political Subdivisions, 67 Fed. Reg. 59756 (September 23, 2002) (to be codified at 26
C.F.R. Pat 1). Among other things, these regulations address the operation of such
facilities by an 1SO or regiond trangmisson organization.
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59. CitiesM-S-R and Pdlo Alto argue that the definitions of Regulatory Must Take
Generation and Eligible Regulatory Must-Take Generation, set forth in Appendix A of the
|SO Tariff, should be modified to ensure non-discriminatory trestment of the owners of
generation. The ISO Taiff defines Regulatory Must-Take Generation as follows:

"[t]hose Generation resources identified by CPUC, or aLoca Regulatory
Authority, the operation of which is not subject to competition. These
resources will be scheduled by the relevant Scheduling Coordinator directly
with the ISO on amust-take basis. Regulatory Must-Take Generation

includes qudifying facility Generating Units as defined by federd law,

nuclear units and pre-existing power purchase contracts with minimum

energy take requirements[>7]

60. Eligible Regulatory Must-Take Generation is defined as follows:

Regulatory Must-Take Generation which (i) has been gpproved as
Regulatory Must-Take Generation by aLoca Regulatory Authority within
Cdifornia, and (ii) is owned or produced by a Participating TO or UDC
which has provided direct accessto its End-Use Customers and serves load
in the 1S0 Control Area[>]

61. Proponents argue that certain benefits accrue to Eligible Must-Run Generation.
They clam that, under Section 2.3.4 of the |ISO Tariff, the ISO retains certain rights to
reduce other Generation before Must-Take Generation to €liminate over-generation
conditions. Proponents aso point to section 5.1.5 of the 1SO Tariff, which provides that
the ISO will honor contractud rights relaing to Regulatory Mugt-Take Generaion. They
then contend that, because of these benefits, the Commisson must ensure thet the criteria
to qudify as Eligible Must-Run Generation must be just, reasonable and not unduly
discriminatory.

62. Based on this premise, Proponents argue that the definition of Eligible Regulatory
Mugt-Take Generation is "flawed" because it requires the owner of the unit to have provided
direct access to end-use customers. Proponents state that they have the option under state
law whether to open their systems to direct access. Therefore, they argue, if they choose
not to open their systems to direct access, as dlowed under state law, they should not be
discriminatorily pendized under the |SO Tariff because their generation resources cannot

32cdifornial SO FERC Electric Tariff, First Replacement Vol. No. 1, Origina Sheet
No. 343, Effective October 13, 2000.

331d., Original Sheet No. 312.
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quaify as Eligible Regulatory Must-Take Generation. Further, the definition of Eligible
Regulatory Must-Take Generation provides that the unit must be owned by an entity which
"sarves load in the 1SO Control Area.” Proponents contend that certain of their units and
contracts do not qualify because, for example, M-SR does not serve load directly but,
rather serves|oad in the 1SO Control Areathrough its members, Modesto, Santa Claraand
Redding.

63. Proponents adso argue that the definition of Regulatory Must-Take Generdtion is
improperly limited to "pre-existing” contracts. They contend that Market Participants
choosing in the future to enter into power purchase agreements with minimum-take
provisions should not have to risk adverse treatment under the SO Tariff. Asaremedy,
Proponents propose revisions to both definitions.

64. ThelSO respondsthat Proponents are incorrect in their claim that generators enjoy
certain benefitsin terms of curtallment priority if they meet the definition of Regulatory
Mugt-Take Generation and Eligible Regulatory Must-Take Generation. It Sates that
Section 2.3.4 was revised 0 that the Overgeneration provisions no longer refer to Must-
Take generation and that, while Section 5.1.5 refers to a generd obligation to honor
contractud rights, it does not confer any specific curtailment priorities. It o points out
that Section 5.1.5 only mentions Regulatory Must-Take Generation and thusisirrelevant to
Proponents arguments concerning Eligible Regulatory Mugt-Take Generation.

65.  ThelSO arguesthat thereis no compelling policy reason to dlow the Existing
Contracts with minimum-take obligations identified by Proponents to be removed from the
competitive market, which would be the result of Proponents proposed expanded definition
of Regulatory Must-Take Generation. It dso clamsthat Proponents proposa that the
definition of Eligible Regulatory Must-Take Generation gpply to future as well as pre-
exigting contracts is an unacceptable attempt to indefinitely shelter generation from market
forces. CPUC argues that Proponents proposal should be rejected as one-sided, and
characterizesit as an attempt to avoid compliance with 1SO rules.

66. Proponents reply that certain benefits remain under Section 5.1.5 respecting the
discharge of the ISO's obligations under contracts related to Regulatory Must-Take
Generation, and future Tariff changes may benefit such units. Further, while Proponents
acknowledge that the contracts envisioned by the ISO for the specid Regulatory Must-Take
Generdion treatment are limited to those facilities not subject to competition (such as
nuclear and QF facilities), they argue that such trestment should nonethel ess be expanded

to include contracts and generators that would be pendized in the event of involuntary
decreasesin contract purchases or utilization of generation. They aso reply that

Regulatory Must-Take Generation should not be limited to pre-existing contracts because
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contracts with minimum teke provisons are traditiona in the industry and their use should
not be inhibited.

Commission Response

67.  The Commission denies Proponents request for rehearing on this issue, except on
one point that they raise. First, Proponents have not identified any specific digparity in
treatment in the over-generation context as aleged by Proponents. As noted by the 1SO,
revised Section 2.3.4 no longer makes reference to Must-Take generation. Proponents
clam that "certain benefits remain under Section 5.1.5" isnebulous. This section Smply
provides that the ISO will honor contractud rights and obligations, or find regulatory
treatment, relating to Regulatory Mugt-Take Generation.

68.  Second, one of the underlying goals of the cregtion of an 1SO is the promotion of
fair and efficient competition.>* Thus, transactionsin the 1SO Control Areashould
generdly be subject to the markets contemplated in the 1SO Tariff unless a compelling
policy reason dictates otherwise. However, Proponents have not set forth any compelling
reason why the definition of Regulatory Must-Take Generation should be expanded to
remove future must-take contracts from competition. They acknowledge that the contracts
envisoned by the ISO for the specid Regulatory Must-Take Generation treatment are
limited to those facilities not subject to competition, such as nuclear and QF facilities™®
Proponents argument that Must-Take contracts should be protected because they are
traditiond to the industry is not convincing, epecidly in light of the new, non-traditiond
markets created and supported by the ISO structure. Market Participants are free to enter
into such agreements, and must decide whether such arrangements remain economically
beneficid under the rules of the new markets.

69. Findly, with regard to the definition of Eligible Regulatory Mugt-Take Generation,
while qudification for that status may be afactor that amunicipa entity may want to
congder in deciding whether it chooses to open its system to direct access, Proponents
have not demondtrated how any entity is "discriminatorily pendized” by the definition in the
ISO Taiff. However, the Commission is concerned that municipas are unfairly excluded
from quaifying as Eligible Regulatory Mugt-Take Generation basad on the fact that the unit
must be owned by an entity which "servesload in the 1SO Control Area As Proponents
point out, certain of their units and contracts do not qualify because ajoint action agency

34@1, Midwest Independent Transmission System Operator, Inc., 84 FERC 1 61,231
at 62,142 (1998) (promotion of fair and efficient competition is one of the basic gods by
which to appraise an 1SO proposal).

SProponents Reply Brief at 13.
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such as M-SR does not serve load directly but, rather servesload in the 1SO Control Area
through its members. The 1SO has not provided any reason for such excluson. In such
circumstances, entities are unjustly denied Eligible Regulatory Mugt-Take Generation

datus. Accordingly, we direct that the 1SO, within 30 days of the issuance of this order,
revise the definition of Eligible Regulatory Must-Take Generation to include joint action
agencies composed of entities that otherwise meet the definition.

0. Whether the five per cent differential trigger for the establishment of
new Congestion Zonesis appropriate, and whether Commission
approval should be obtained prior to any modification to a Congestion
Zoneor the establishment of a new Congestion Zone?

70.  ThelSO proposed a congestion management plan with four initia congestion Zones,
two Active and two Inactive. The 1SO Tariff provides that the creation of anew Zone will be
considered if, over the course of a 12-month period, “the cost to aleviate the Congestion

on apath isequivaent to at least 5% of the product of the rated capacity of the path and the
weighted average Access Charge of the Participating TOs.” 1SO Tariff Section 7.2.7.2.1.
The zone will be“Active’ if the ISO Governing Board determines that “aworkably
competitive Generation market exists on both sdes of the rdlevant Inter-Zona Interface

for asubstantial portion of theyear. .. .” 1SO Tariff Sections 7.2.7.3.1 and 7.2.7.3.5.

71. In the October 1997 order, the Commission approved the 5 percent criterion,
subject to further review.® The Commission explained that:

We consider the 5 percent criterion agtarting place. Thereis a trade-off
between the adminigrative convenience of fewer Zones and the inefficiency
of Congestion withina Zone. The proposed method for managing Intra:
Zona Congestion will spread the costs over dl Scheduling Coordinators
within a Zone regardless of whether a Scheduling Coordinator creates Intra-
Zonal Congestion or not.[>']

72.  The Commission noted thet it may be gppropriate to “refine” the 5 percent criterion
as the 1SO gains more experience about market operations, directed the ISO to conduct a
study to evauate the effectiveness of the 5 percent criterion and stated that it would
recongder the appropriateness of the criterion after evaluating the results of the ordered

sudy.

380ctober 1997 order, 81 FERC at 61,484.

37&-
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73. CitiesM-SR and Palo Alto argue that the 1SO’ s proposed criteriafor establishing
new congestion zones are not gppropriate. Proponents contend that the study filed by the
1SO in response to the October 1997 order is inadequate and does not contain data directed
to be included by the Commission, nor does it establish the justness and reasonableness of
the 5 percent trigger.® They daim that the 1O’ s congestion management plan resultsin
improper cost shifts among tranamisson customer classes, 1.e., cusomers within aZone

pay an excess portion of a Participating TO' s revenue requirement while those outside the
Zone pay lessthan their dlocated share. Further, Proponents contend that the 1SO Tariff
does not include a definition of "workable competition,” and advoceate that the |SO gpply the
criteriafor "workably competitive’ set forth in the "Report on Redesign of Ancillary

Service Markets' prepared by the 1SO's Market Surveillance Committee®® They also argue
that the Commission, and not the 1SO, should determine whether new Congestion Zones
should be crested, snce the creation of anew Zoneis an exercise of ratemaking authority
that cannot be delegated to the ISO. Proponents outline an dternative mechanism for the
establishment of new Congestion Zones.

74.  ThelSO answers that the Commission's acceptance of Proponents proposal could
frudtrate the stakeholder process initiated by the ISO in response to the Commission's
directive to assess the comprehensve redesign of the its congestion management

scheme®® Further, the 1SO contends that it, and not the Commission, is the proper entity to
determine whether the crestion of new Congestion Zones is appropriate since the
Commission isnot in a pogtion to launch an investigation every time the cregtion of anew
Zoneis proposed. It clamsthat the Commission, in addressing 1SO Tariff Amendment No.
22, determined that the SO isthe proper entity to make such determinations and regjected
Proponents argument that the SO had not defined "workably competitive**

75.  San Diego Gas & Electric Company (SDG& E) urges the Commission to reject
Proponents opposition to the creation of new Zones because it will frustrate the
development of an efficient and competitive market. It contends that hourly prices must

3B3ee 150 filing of December 1, 1999, "Report to the Federal Energy Regulatory
Commission: Studies Conducted Pursuant to the October 30, 1997 Order” (December
1999 Report), Docket No. EROO-703-000.

39submitted by the 1SO on October 19, 1999 in Docket No. ER98-2943-009.

4Ocalifornia Independent System Operator Corporation, 90 FERC 1 61,006 at
61,013-14, reh'g denied, 91 FERC 1 61,026 (2000).

4 Citing California Independent System Operator Corporation, 89 FERC {61,229 at
61,681-82.



Docket No. ER98-3760-000, et al. -25-

send correct Sgnals to the market, and that more Zones are needed so that the pricing
system can reflect the locationd affects of congestion. Alternatively, SDG& E argues that
the Commission should not address thisissuein this proceeding asit is within the scope of
the 1 SO/Stakeholder process on congestion management reform.

76. Proponents reply that the 1SO iswrong to rely on the Commission's order regarding
Amendment No. 22 because the Commission, on rehearing, clarified that its gpprovd of a
proposed new Zone was fact gpecific and was not intended "to imply that the current criteria
are any more or less vaid than when they were approved on an interim basis™? Further,
Proponents gate that, while they intend to participate in the stakeholder process on
congestion management reform, the Commission should not defer to another proceeding.

Commission Response

77.  The October 1997 order recognized some of the same concerns expressed now by
Proponents, such as costs shifting among customers. The Commission nonetheless
accepted the 5 percent trigger on an interim basis or "a darting point,” explaining "thereisa
trade-off between the adminigtrative convenience of fewer Zones and the inefficiency of
Congestion within a Zone™® Proponents do not directly address the Commisson's
acceptance of the 5 percent trigger on an interim basis but, rather, direct their arguments
toward an gppropriate fina scheme for the establishment of congestion zones. Theissuein
this proceeding, however, islimited to rehearing, and not the find scheme Proponents
have not provided any rationale to reverse the Commission's acceptance of the 5 percent
trigger on an interim basis. Accordingly, rehearing is denied on thisissue.

10. Doesthe SO Tariff contain an inappropriate inconsistency between the
computation of the Wheeling Access Charge and the disbur sement of
Wheeling Revenues (sections 2.4.4.3.1 vs 7.1.4.3)?®

4290 FERC 1 61,315 at 62,043-44.
430ctober 1997 order, 81 FERC 1 61,122 at 61,484.

“Theissue of afind scheme for the establishment of new zonesis more properly
dedt with in Docket No. ER0O0-703-000, which is not included in the Outstanding Issue
Proceeding. Moreover, the 1ISO's Comprehensive Market Design Proposal in Docket No.
ER02-1656-000 includes a proposd to replace the current zona approach with a nodal
pricing system for congestion management.

4SThe reference to section 2.4.4.3.1 in the framed issue appears to be mistake, and
(continued...)
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78. Proponent TANC argues that the Wheeling Access Charge is developed on a
different bass from the disbursement of Wheding Revenues and that, in the case of
facilities owned by more than one Participating TO, this causes amismaich of revenues
collected and digtributed. TANC clams that thisinconsstency sends an improper signd to
Participating TOs and is unduly discriminatory. Specificaly, for Whedling over joint
facilities, the Scheduling Coordinator must pay the |SO each month arate that reflects an
average of the Whedling Access Charge of the Participating TOs that own the joint facility,
weighted by their ownership share in the facility. See 1SO Tariff Section 7.1.4.2. In
contragt, the SO dishurses Whedling Revenues to Participating TOs based on theratio of
each Participating TO's Tranamisson Revenue Requirement (TRR) to the sum of dl such
Participating TO'sTRRs. See SO Tariff Section 7.1.4.3.1

79.  According to TANC, this difference in methodol ogies for collection and
disbursement of Whedling revenues can cause a mismatch between the revenues generated
by a Participating TO and the revenuesiit receives. It provides an example in which one of
severd Participating TOs that jointly own afacility has amgority ownership interest in the
facility (and the highest access charge), and aso has a significantly lower TRR than the
other owners.*® In this circumstance, the mgjority owner would receive less Wheding
revenues than the others for transmission over the jointly owned facility. TANC asksthat
the Commission grant rehearing™’ and direct that the 1SO revise the Tariff so that the
collection and disbursement of Wheding revenues is made on the same basis.

80. ThelSO answersthat the SO Tariff gpplies different, but appropriate, methods for
determining Whedling Access Charges and for disbursements of Wheding revenues. It
contends that it is reasonable to base Whedling Access Charges on the proportionate shares
of the capacity at a scheduling point owned by each Participating TO. Likewise, the ISO
clamsthat it is reasonable to distribute Whedling revenues in proportion to the

Participating TO's TRR, since this enables each Participating TO to credit againg the
Access Charge paid by customers on the | SO-controlled Grid a portion of the Whedling
Access Charge revenues that is proportionate to the TRR upon which that Access Chargeis
based. The 1SO acknowledges that this combination of gpproaches could resultin a

45(...continued)
should refer to section 7.1.4.2 of the SO Tariff inits stead.

Blnits reply brief, TANC indicates that the example reflects its position as mgority
(79 percent) owner of the Cdifornia-Oregon Transmission Project (COTP).

“4"The October 1997 order did not specifically address earlier pleading in which it
raised thisissue and therefore TANC' s earlier request for rdlief on thisissue is deemed
denied by the order.



Docket No. ER98-3760-000, et al. -27-

mismatch of charges, but contends that the objective is not to avoid such mismatches b,
rather, to charge Wheding Customers areasonable rate for use of the 1SO Controlled Grid
and credit an gppropriate amount to customers paying the Access Charge of each
Participating TO. The SO aso notes that in Amendment No. 27, filed March 31, 2000 in
Docket No. ER00-2019-000, it proposed to modify both the assessment of Whedling
Access Charges and the disbursement of Whedling Revenues.

81 Initsreply, TANC contends that, contrary to the 1SO's position, the current
disbursement of revenuesis not reasonable and does not credit an appropriate amount to
customers.

Commission Response

82. We will deny the Proponents request for rehearing on thisissue. Wefind thet the
Proponents argument regarding the need for consistency between the computation of the
Wheding Access Charge and the disbursement of Whedling Access Revenues is misplaced
in the context of the operation of the CA 1SO. Once an entity joinsthe CA IS0, its
facilities are turned over to the CA 1S0 for unfettered use. Thus, these entities no longer
have clam to the revenues that the use of these specific facilities may generate. While the
CA S0 uses awelghted average revenue requirement gpproach for the calculation of
whedling access charges for use of jointly owned facilities, that use is solely to determine
areasonable charge for the entity desiring to whed acrossthe CA 1SO grid and in does not
require that the CA 1SO disburse revenues for such whedling based on the ownership shares
associated with these facilities. Rather, the CA ISO's proposdl to distribute Wheding
Access revenues to each Participating TO based on the retio of the individua TO's
Transmisson Revenue Requirement (TRR) to the totd TRR's of dl Participating TO'sis
reasonable in the context of the CA 1SO having unfettered use of dl transmisson facilities
and entitlements that Participating TOs have turned over for itsuse. In this manner, dl
Participating TOs share the Whedling Access Revenues generated by the use of the CA 1SO
grid without regard to the actud facilities used to generate such revenues cons stent with

the CA 1SO having theright to use dl of these transmisson facilitiesin the mogt efficient
manner. We aso note that use of specific facilities by entities that desire to whed across

or through the CA 1SO's grid will most likely change over time and the CA 1SO's method of
distributing Whedling Access revenues based on the ratio of TRRs of the Participating TOs
will be unaffected by such changes in usage patterns.

11.  Whether section 2.4.4.5.1.6 of the SO Tariff, which allowsthe SO to
make available any unused transmission capacity which has not been
scheduled by the Existing Rights holder by the start of 1SO'sHour-
Ahead scheduling process, inappropriatey allowsfor appropriation of
transmission capacity without payment of compensation, is
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inconsistent with preservation of within-the-hour scheduling
flexibility, and could impair theinterests of non-Participating
Transmisson Ownersor Entitlements of Existing Contractsrights
holder sthat wer e financed with tax-exempt bonds?

83.  The October 1997 order provided that:

[w]e disagree with DOE/OAK, TANC, Western and others who argue
that the 1SO should compensate those entities with existing capacity
Entitlements for the use of that capacity in the hour-ahead market.
[footnote omitted] Traditiondly, if a customer did not utilize dl of its
transmisson entitlement, the transmission provider and other third-
party customers could utilize that capacity on anon-firm basis[*]

84. TANC, CitiesM-S-R and Palo Alto argue that the above conclusion in the October
1997 order was based on the mistaken premise that the issue was limited to unused contract
rights to transmission service. Proponents contend that, in addition, the 1SO has taken an
expangive view of itsauthority (under Section 2.4.4.5.1.6 of the ISO Tariff) to use, without
compensation, transmission facilities owned by non-Participating TOs.

85.  ThelSO answersthat Proponents are mistaken. Section 2.4.4.5.1.6 of the SO Tariff
goplies only to contractua reservations of capacity on transmission facilities and
Entitlements of Participating TOs. Thus, the provison only authorizes the ISO to make
available to other Market Participants unused transmission capacity associated with

Exiging Rights i.e,, idle transmission capacity on the ISO Controlled Grid that had been
reserved under an Existing Contract. Section 2.4.4.5.1.6 does not permit the 1SO to make
available to other Market Participants capacity on transmission facilities or Entitlements

that have not been turned over to its Operationa Control. Rather, ISO "control” over such
fadlitiesis limited to the implementation of operating indructions contained in Existing
Contracts between investor-owned utilities that were operating control areasin Cdifornia
prior to the start-up of the 1SO and non-Participating TOs. According to the 1SO, former
control area operators have provided operating instructions to the 1SO with respect to these
contracts, under which the 1SO has carried out scheduling and other responsibilities.

86.  TheProponents reply that they "accept the 1SO's explanation™ of its authority under
Section 2.4.4.5.1.6 of the 1SO Tariff, and ask the Commission to accept this explanation as
the proper interpretation of the provision.

“B0ctober 1997 order, 81 FERC 61,122 at 61,471.



Docket No. ER98-3760-000, et al. -29-

Commission Response

87. Based on the representation of the parties noted above, we consider this matter
resolved and will not be addressed here.

12.  With respect to 1SO Tariff Amendment No. 7, can the | SO's " temporary
rule" toimpose a price cap for imbalance energy bids evaluated by the
| SO's BEEP softwar e be used to bar generatorsfrom bidding above the
price cap to supply Imbalance Energy?

88.  Noparty filed abrief onthisissue. Accordingly, thisissueis dismissed.

13. Whether thepriority for Reliability Must-Run Generation in
Amendment No. 7 isimproper?

89. In Amendment No. 7 to the ISO Operating Agreement and Tariff, the ISO proposed,
inter dia, changesto the 1SO's Schedules and Bids Protocol (SBP) and Scheduling Protocol
(SP) that would give highest curtailment priority to Rdiability Mugt-Run (RMR)

Generation, and second-highest priority to Existing Contract uses. In Cdifornia

Independent System Operator Corporation,*® the Commission stated that "while our
andysisindicates that the framework proposed by the ISO complies with our earlier orders,
various Intervenors have identified the need for more darification as to the specific
prioritization of Exigting Contracts. Accordingly, we again direct the ISO to work with the
affected parties with Existing Contracts to continue to resolve the details of thisissue

within the framework proposed by the SO

90. Intheir initid brief, Turlock, Citied M-SR, DWR, EPUC and CAC point out that,
while the above language directs the 1SO and stakeholders to continue to work together to
resolve the curtailment priority issue, ordering paragraph C of the same order accepted
Amendment No. 7 with one specific exception that is not relevant here>! Thus, they
contend that, without directly addressing the proposd's impact on Existing Contract rights,
the Commission accepted the |SO's proposed priority for RMR Generation. On rehearing,
Proponents argue that RMR Generation should not have a curtaillment priority above that
gpplied to firm transmission service under Existing Contracts and requirements to take
delivery of Mugt-Take generation of QFs under Existing Contracts.

4933 FERC 1 61,209 at 61,922.

50|

o

51|

o

. at 61,924.
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91 Proponents provide a detailed dissertation of their transmission rights under
Existing Contracts to make the point that none of these contracts provide for a curtaillment
priority lower than RMR Generation. They then contend that the 1SO's proposd will result
in apartia abrogation of rights under Exigting Contracts by subjecting firm transmisson
service and must-take generation to additiond curtallments which, absent the Cdifornia
restructuring, would not have occurred. They argue that this result is contrary to the
Commission's consistent policy of honoring Existing Contract rights > and contrary to the
Commisson's earlier rgection of asimilar 1ISO proposd relating to the priority of Pacific
Gas & Electric Company's (PG& E's) Regulatory Must-Take and Regulatory Must-Run
generation on Path 15, on the grounds that the proposa violated Existing Contract ri ghts53

92. Proponents aso claim that the "super-preference”’ for RMR Generation is not
necessary to maintain system rdiability because: (1) prior to establishment of the 1SO, the
four control areas maintained reliability while honoring existing contracts and without an
RMR Generation preference; (2) RMR Generationislocd in nature and giving it priority
over Inter-zond condraints "is merely subgtitut[ing] one like energy source for another,
without achieving any enhancement in reigbility or a‘ficiency;"54 (3) it may contribute to
Overgenerdion; and (4) the priority use of RMR Generation will pendize utilities and
other contract-holders such as QFs that may be curtailed to preserve the preference for
RMR units.

93.  ThelSO answersthat Proponentsfail to recognize that the fundamental purpose of
the digpatch of RMR Generation isto maintain the rdiability of the ISO-Controlled Grid.
Thus, it indststhat RMR Generation must have top priority to ensure the ddivery of energy

52% October 1997 order at 61,463-74; and Order Nos. 888 and 888-A.
Promoting Wholesde Competition Through Open Access Non-Discriminatory
Transmisson Services by Public Utilities, Recovery of Stranded Costs by Public Utilities
and Transmitting Utilities, Order No. 888, FERC Stats. and Regs., Regulations Preambles
January 1991-June 1996 1 31,036 (1996), order on reh'g, Order No. 888-A, FERC Stats.
and Regs., Regulations Preambles July 1996-December 2000 ] 31,048 (1997), order on
reh'g, Order No. 888-B, 81 FERC {61,248 (1997), order on reh'g, Order No. 888-C, 82
FERC 161,046 (1998), aff'd in part and reversed in part sub nom. Transmission Access
Policy Study Group, €t d. v. FERC, 225 F.3d 667 (D.C. Cir. 2000), aff'd, New York v.
FERC, 122 S.Ct. 1012 (2002).

Scdifornial ndependent System Operator Corporation, 82 FERC 61,312 at
62,242-43 (1998) (rejecting 1SO proposed Amendment No. 3).

>4Proponents Initial Brief at 19-20.
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under Exiging Contracts. The 1SO aso disagreesthat its proposa will result in the partia
abrogation of Existing Contracts, as dleged by Proponents. It contends that the local
nature of RMR Generation will not adversdly affect service dsewhere under Exigting
Contracts. Moreover, the |SO explains that, while Existing Contracts could not possibly
reflect the market restructuring that would occur years later, the same contracts referred to
by Proponents typicaly do permit curtaillment consstent with Good Utility Practice or for
emergency purposes, i.e., overal management of the system for rdiability.

94.  ThelSO further arguesthat the current issue is different than the Amendment No. 3
proposd, rgected by the Commisson. While the priority of Regulatory Must-Take and
Regulatory Must-Run resources, at issue in the latter proceeding, were created out of a
need to preserve certain existing contractud, legd and regulatory obligations, the
curtailment priority of RMR Generation resources at issue here is necessary to preserve
sysem rdiability. Findly, the ISO makes clear that it did not intend to establish a priority
for generation sold from an RMR unit when that unit is salling generation in the market, but
only when that unit is called upon by the 150 for reliability reasons>

95.  Inreply, Proponents concur with the ISO that RMR Generation may be dispatched to
avoid an imminent System Emergency or to rectify an Exigting System Emergency.
Proponents state that, while they have little concern with the 1SO usng RMR Generdtion to
meet NERC and WSCC rdliahility criteria, the dispatch of RMR units to meet “loca
religbility criterid’ may result in digpaich in response to circumstances thet are not true
System Emergencies. They object to RMR units recalving curtallment priority when
dispatched to remedy market inefficiencies such as congestion, price increases in energy,
exercise of market power or economic emergencies. They contend that these concerns are
heightened when RMR units receive priority in the case of Inter-Zona Congestion, and that
the ISO's position cannot be reconciled with the fundamentally locad nature of RMR
Generation.

Commission Response

96.  The Commission denies Proponents request for rehearing on thisissue. The 1SO
datesin its Answer that the fundamenta purpose of the dispatch of RMR Generation isto
maintain the reliability of the ISO Controlled Grid, which in turn, permits the ddliveries of
energy under the Exigting Contracts. We agree that the curtailment of transmission of
RMR Generation should have the highest priority in those Stuations where its dipaich is
necessary for the continued rdiability of the 1ISO Controlled Grid. We note that

In its Answer, CPUC refers to arguments elsewhere in its brief relating to issues
of Overgeneration. CPUC does not explain how the cross-referenced arguments relate to
the current issue.
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Scheduling Protocol 7.2.2 of the ISO's tariff, Prioritization of Transmisson Uses, Sates
that "regardless of the success of the gpplication of such [protocolq rules, it isintended
that the rights under Existing Contracts will be honored by the 1SO Tariff." Section 2.4.3.1
of the ISO Tariff datesthat the Participating TO, the holder of transmisson rights and the
SO will work to develop operationd protocols which alow existing contractud rightsto
be exercised in away that " (i) maintains the existing schedules and curtallment priorities
under the Exigting Contract. . . ." Thus, we reaffirm that our gpprova of the ISO's
curtallment prioritization for tranamisson of RMR Generation is limited to rdiability and
believe that this curtailment prioritization is reasonable and consstent with the 1ISO's
commitment to honor Existing Contracts curtailment provisons.

14. Did the commission's October 30, 1997 decision to strike certain
overgeneration provisions of the | SO Tariff result in consequences of
over generation to be borne only by some, and not all of theresponsible
parties, and did it produce an inequitable and discriminatory result.

97.  The October 1997 order found that the ISO's proposed three-step process to resolve
Overgeneration conditions was unjust and unreasonabl e The rglected provisons would
have, in certain circumstances, dlocated responshility for Generation reductions

necessary to manage Overgeneration conditions among the PX and other Scheduling
Coordinators serving Direct Access End-Usersin the Service Areas of the Participating
TOs.>” The Commission directed the 1SO to modify the Overgeneration procedures,
explaining thet:

We do not believe that Overgeneration should be a permissible exception to
the balanced schedule requirement. We see no reason why one Scheduling
Coordinator should be forced to serve its demand with the Must-Take
Generation included in another Scheduling Coordinator's schedule. We
direct the ISO to modify the ISO Tariff to require al Scheduling
Coordinators to individualy resolve problems of excess generation dueto
their obligations with respect to Regulatory Must-Run and Regulatory

%60ctober 1997 order, 81 FERC 61,122 at 61,525-26. Appendix A of the 1SO
Taiff defines Overgeneration as "a condition that occurs when total Generation exceeds
total Demand in the 1SO Control Area."

S'Seed. at 61,523-24 for a detailed description of the 1SO's proposal.
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Must-Take Generdtion . . . and submit balanced schedules to the ISO in the
Day-Ahead market. [*®]

98. Proponents PG& E and SoCd Edison argue that the Commission's decison rgects a
key compromise among End Users and their representatives. They also contend that the
Commission's ruling, not the ISO proposal, creates cogt-shifting by not burdening dl End-
Use cusomers equdly. They argue that, Since they made commitments to Regulatory
Mugt-Take Generation and Regulatory Must-Run Generation to meet the needs of al End-
Use Customers that the Participating TOs served prior to the implementation of direct

retail access, Scheduling Coordinators now serving those same customers should

contribute to the solution of Overgeneration conditions crested by that generation.
According to Proponents, the ISO's proposa was designed to ensure that the responsbility
for Overgeneration would be borne by the same set of End-Use customers before and after
restructuring. They argue that the Commission's rgection of the provison dlows former
End-Use customers to escape respongibility for contractua and regulatory commitments
made on their bendf by the Participating TOs.

99.  Joint Respondents, consisting of Turlock, NCPA, TANC, Modesto, Santa Clara, City
of Redding, M-S-R Public Power Agency and SMUD, answer that the rejected procedures
are unjust, unreasonable and unduly discriminatory since they would have required
Scheduling Coordinators that matched their generation levels to meet load to curtall their
generation schedules, spill water, or digpatch out of economic merit order to assst a
Participating TO in remedying its failure to maich its resources with itsload. They contend
that, contrary to Proponents claims, municipa entities did not share the economic
consequences of Overgeneration prior to restructuring since each such entity undertook its
own planning for resources to meet its load, and paid a pendty under their interconnection
agreement with the utility if scheduled resourcesfailed to match their load. Thus,

according to Joint Respondents, the rejected Overgeneration procedures did not honor
historical contractud and regulatory commitments. Southern Cities respond that, while
Proponents claim that the rejected Overgeneration procedures would have affected only
Scheduling Coordinators that schedule on behalf of current and former End-Use customers
of the current Participating TOs, the language of the rgjected provision does not confine
respongbility in those terms.

100. ThelSO answersthat reinstatement of the Overgeneration procedures is not
necessary because, pursuant to revisons to the ISO Tariff stated in Amendment No. 13, it
now resolves real-time Overgeneration through economic bids. It contends that specia

8|4, at 61,526.
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rules are not needed to resolve a problem that the market is able to solve efficiently
through bids submitted by Scheduling Coordinators.

101. CAC/EPUC and CPUC each filed Answers supporting Proponents, concurring that
the rgjected procedure sought to spread responsibility for Overgeneration to the former
bundled retail customers of Participating TOs. SDG&E and TURN/UCAN aso express
support for Proponents position.

102. SoCa Edison repliesthat neither Joint Respondents nor Southern Cities address the
actual substance of their position — that former, retall cusomers of a Participating TO
should be treated identicaly. They contend that Joint Respondents and Southern Cities
misconstrue Proponents position which would cdl for the sharing of the burden to resolve
Overgeneration problems with the End-Use customers of the Participating TOs, not the
End-Use customers of municipd utilities or the municipd entities themsdves.

Commission Response

103. Wenote at the outset that The PX's wholesale rates schedules were terminated as of
April 30, 2001, thereby eiminating the Day-Ahead and Hour-Ahead markets operated by
the PX.>® Thus, the remedy requested by the Proponents, to reinstate the 1SO proposal that
was rejected in the October 1997 order, isno longer viable.

104. Moreover, we deny rehearing on the Proponents underlying contention that it was
unjust and unreasonable for the Commission to direct that the ISO modify the SO Tariff to
require al Scheduling Coordinators to individudly resolve Overgeneration problems due to
their obligations with respect to Regulatory Must-Run and Regulatory Mugt-Take
Generation. Proponents raise no new arguments that would persuade us to make an
exception to the ISO Tariff provisons making Scheduling Coordinators responsble for
their own overgeneration and requiring Scheduling Coordinators to submit balanced
schedules®

15.  Whether the Commission erred in requiring modification of the
liability provisonsin sections 14.1 and 14.2 of the 1SO Tariff?

%9See San Diego Gas & Electric Co., 93 FERC 1 61,294 at 61,999 (2000).

%OWe note that the IS0, in Docket No. ER02-1656-000, has proposed to eliminate
the balanced schedule requirement and alow trading of net imbalances. This proposd,
when implemented, should help address the overgeneration Situations that Scheduling
Coordinators may face.
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105. The October 1997 order directed the SO to revise section 14.1 (ligbility for
damages) and section 14.2 (exclusion of certain types of loss) of the ISO Tariff as overly
broad.? Section 14.1, as proposed, provided that the 1SO would not be liable for damages
"except to the extent that its breach of the provisons of the SO Tariff resultsdirectly in
physica damage to property owned, operated by or under the Operationa Control of any
Market Participant or in the degth or injury of any person." Section 14.2, as proposed,
provided that the 1SO should not be ligble for consequentia damages or indirect financia
loss. The Commission rgected the 1SO's reasoning that it was entitled to a broad
exculpatory clause limiting ligbility because of its not-for-profit satus, and Stated thet:

We bdlieve that the determination of the ISO's or PX'sliability in instances
of negligence or intentiona wrongdoing is best |eft to appropriate court
proceedings, in which the parties will be free to advance any appropriate
argument. We direct that sections 14.1 and 14.2 of the ISO Tariff . . . be
modified S0 as not to provide any limitation on liability of the 1ISO or PX in
casss of their negligence or intentional wrongdoing.[®?]

106. The SO argues on rehearing that the Commission erred in directing the changes to
sections 14.1 and 14.2. 1t argues that the limitation on ligbility is consstent with
Cdifornialaw, which limitsligbility for public utilities®® 1t also contends that Cdlifornia
utilities are protected from exposure to consequential damages, and that the Commission
itself has routinely accepted provisons limiting liability for consequentid damages64 It
clamstha, a aminimum, the Commission should act consgstent with its precedent and
alow the SO to adopt a gross negligence standard for activities performed by the ISO that
go beyond the adminidration of a pro forma open access transmission tariff (OATT).65

610ctober 1997 order, 81 FERC 161,122 at 61,520.

62|

®3Citing Waters v. Pacific Telephone Company, 523 P.2d 1161 (1974).

64Citim, eg., National Fuel Gas Supply Corporation, 80 FERC 1 61,040 at 61,121
(1997); Shell Gas Pipeline Company, 76 FERC 61,126 at 61,692 (1996).

®5Citing New Y ork Independent System Operator, Inc., 89 FERC 61,196 at 61,604
(1999) (accepting gross negligence standard for NewY ork 1SO's market monitoring
activities); Central Hudson Gas & Electric Corporation, 88 FERC 61,138 at 61,384
(1999).
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107. TURN/UCAN answersthat it supports Proponents position, but offers no
subgtantive arguments. CPUC indicatesthat it has no podtion on theissue.

108. Answering briefs opposing the ISO's postion were filed by PG& E; Dynegy; jointly
by Western Power Trading Forum and Enron Power Marketing, Inc. (WPTF Enron); and
jointly by TANC, CitiesM-S-R, Palo Alto, Modesto, and MWD. Those opposing the ISO
generdly raise amilar arguments. They contend that the Commission adopted a traditiona
negligence standard in section 10.1 of the pro forma OATT and in Order No. 888 and that
the 1SO should be held to that standard.?® They also argue that the 1SO would be held to a
sample negligence sandard under Cdifornia date law, and that in any case the services
administered by the 1SO are subject to Commission policy and not state law. They argue
that, while the Commission accepted NY ISO's gross negligence standard for action under
its non-transmission related tariffs, the Cdifornial SO seeksto gpply the standard to
sarvices contained within its OATT. They dso contend that the Commission accepted a
gross negligence standard for certain NY 1SO functions as consistent with New Y ork law
and therefore cannot be gpplied to the CdifornialSO. All contend that the ISO must remain
accountable for its actions.

109. ThelSO repliesthat, while the indemnity provison of the pro forma OATT specifies
anegligence gandard, it isslent on the issue of liability, ingtead relying on Sate law. It
then brings additiond precedent to support its position that Caifornialaw supports amore
protective standard of liability for the ISO. The SO dates that, in Order No. 2000, the
Commission decided to determine the extent of the Regiona Transmission Organization
(RTO) liability on a case-by-case basis®’ and thus removed any possible presumption that
an ordinary negligence standard should apply to the ISO. Further, it contends that the
Commisson's NY SO decisons are relevant because the |SO performs many smilar
functions, the fact that the NY1SO memoridized certain functions in a separate tariff is not
adidinguishing factor, and Cdifornialaw issmilar to New York law on theissue of utility
lighility.

Commission Response

110. Asmentioned above, the October 1997 order directed the 1SO to remove the
ligbility provisons from the Tariff. The 1SO gppears to have misunderstood this directive

®6Citing Order No. 888, FERC Stats. and Regs., Regulations Preambles January
1991-June 1996 1 31,036 at 31,765-66.

®’Regional Transmission Organizations, Order No. 2000, FERC Stats. and Regs,
Regs. Preambles 1 31,089 at 31,106 (1999), order onreh'g, Order No. 2000-A, FERC
Stats. and Regs., Regs. Preambles {31,092 at 31,373-74 (2000).
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asit arguments relate to the proper standard of liability and not whether liability provisons
are gppropriate for an open access transmission tariff in the first instance. Further, we note
that, in response to the October 1997 order, the ISO did not delete sections 14.1 and 14.2
of the Tariff as directed but, rather, modified them to specify a negligence standard for
liability and the recovery of consequential damages ®

111. The Commission recognizes that, in the wake of Order No. 888, restructuring
changes have occurred within the dectric industry and that limited liability provisons may
be appropriate for incluson in Commission tariffs under certain circumstances such as
where there is no liability protection under state law.%° We note that, in the instant
proceeding, the |SO and parties filing reply comments disagree regarding the liability
gtandard to which the 1SO would be held under Cdifornialaw.

112. The Commission is conddering the matter of lidbility provisonsin its generic
rulemaking proceeding regarding open access transmission service and standard market
design (SMD proceedi ng).70 In this regard, any comments received in the SMD proceeding
will aid the Commission in determining how best to resolve thisissue for transmisson
providers such as the ISO. We aso note that the Commission intends to convene a
technica conference regarding limited liability provisons subsequent to the issuance of its
notice of proposed rulemaking in the SMD proceeding. Interested parties and Staff will be
able to explore in an industry-wide context issues regarding limited liability provisonsin
OATTs. Following the conference, parties will have an opportunity to file written
comments, which will help form the basis for further Commission action on thisissue.

113.  Wewill reverse our earlier decison and, consstent with MISO, alow the 1SO to
indlude liability provisonsin the 190 Tariff.”* In M1SO, the Commission condittionally
accepted a provision that would limit M1SO and transmission owner ligbility to direct
damages (precluding, for example, incidenta and consequentia damages) for ordinary

®8see 1S0's June 1, 1998 compliance filing. 1ssues raised in response to this filing
were included in the outstanding issues proceeding and, thus, the Commission has not acted
on the 1SO's proposed revisionsto sections 14.1 and 14.2.

9See Midwest Independent Transmission System Operator, Inc., 100 FERC
161,144 at P 24-26 (2002) (MISO).

"OSee Notice of Proposed Rulemaking on Remedying Undue Discrimination
Through Open Access Transmission Service and Standard Electricity Market Design, 100
FERC 161,138 at P 385-89 (2002) (Standard Market Design Rulemaking).

IMIS0O, 100 FERC 1 61,144 at 61,545.
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negligence, gross negligence and intentional misconduct. The Commission, however,
directed M1SO to remove a proposed cap on ordinary negligence and made the acceptance
subject to the final outcome of the Commission's Standard Market Design Rulemaking. "
Here, we deny the Cdifornial SO's request to reindtate its original proposa that would
excuse the |SO from liability except in cases where its breach of the provisions of the 1ISO
Tariff results directly in damage to the person or property of market participants. Rather,
we accept the ISO's revised tariff language, submitted in its June 1, 1998 compliance filing,
that dlows for the recovery of both direct and consequentid damages that result from
negligence or intentional wrongdoing on the part of the 1S0.” Our acceptance, asin M1SO,
is subject to the find outcome of the Commisson's Standard Market Design Rulemaking.

16.  Whether the M SS concept under the | SO Tariff should be limited so
that it would only be used as a vehicle to respect existing operational
capabilitiesfor Existing Rightsholders?

114. Inthe October 1997 order, the Commission stated that "[m]any parties state that
alowing a Scheduling Coordinator to quaify as a Metered Subsystem operator is critical.
We agree that thisisa critical feature and urge the ISO Governing Board to consider this
issue with a high priority."”* The ISO asks that the Commission clarify that MSS status
should be limited to entities (in particular, existing Governmenta Entities) that had been
operating as utilities, prior to the formation of the 1SO under Existing Contracts. The 1SO
believes that the Commission's reference to Scheduling Coordinators quaifying as MSSs
was not intended to expand the scope of the concept. Rather, the Commission smply
recognized that al market interaction by the 1SO iswith Scheduling Coordinators, eq., the
load and resources of an existing Governmenta Entity that qudifies as an MSS must be
represented by a Scheduling Coordinator.

115. ThelSO dates that the MSS concept was introduced to facilitate participation by
exiging governmenta entities that had been operating as verticaly integrated eectric
utilities, and that it was envisoned as a potentid trangtiona mechanism to enable such
entities to continue to utilize their Existing Rights and to participate in the 1SO's markets,
without terminating or requiring revisons to their Existing Contracts. According to the
ISO, it was never intended that new M SSs should be crested by alowing Scheduling
Coordinators to acquire physica assets or associated contract rights.

.

"3The Commission's acceptance of this provision is without prejudice to the 1SO
making anew filing that limitsitsliability to direct damages, as permitted in M1SO.

41d, at 61,496.
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116.  WPTHFEnron answer that the Commission should regect the ISO's attempt to limit
the use of the M SS concept to Existing Rights holders because it would discriminate
againg non-incumbent market participants, who need the same flexibility to participate in
the 1SO markets as do Exigting Rights holders. They aso chdlenge the ISO's clam that the
MSS concept was intended only as a"trangtion mechanism™ as a post hoc raiondization.

117. SDG&E recommends that the M'SS concept be abandoned but, if the concept isto
remain, it concurs with the 1SO that the MSS should be limited to use as atrangtiond
vehicle to respect operating capabilities for Exigting Rights holders. Joint Respondents
(CitieM-S-R, Modesto and Palo Alto) generdly concur with the 1ISO's position but raise
an admittedly tangentia question whether it is appropriate to characterize MSS asa
"trangtional mechanism" that terminates with Existing Contracts. They dso prefer that the
Commission not rule on the issue in the current proceeding but, rather, leave it to further
development in astakeholders forum. TURN/UCAN supports Proponents position, but
offers no substantive arguments. CPUC "tentatively" supports the ISO's position, but
prefersthat al MSS issues be dedlt with together in a separate docket. PG& E also prefers
that the Commission not decide MSS-related issuesin this proceeding. SoCa Edison
contends that the issue is moot by the terms of the 1SO Tariff because no Exigting
Operating Entities became an MSS prior to 1SO start-up.

118. Inreply, the ISO concurs that questions related to the MSS concept should be
resolved in a separate proceeding.

Commission Response

119. OnJuly 15, 2002, the SO filed proposed Amendment No. 46 to the SO Tariff,
which represented a comprehensive settlement of MSS-related issues. The proposal
included arevised definition of MSS, which specifies that the MSS concept gpplies only to
municipd utilities, water digtricts, irrigation digtricts, State agencies or Federd power
adminigrations.

120. On August 30, 2002, the Commission issued an order that, inter dia, accepted the
1SO's revised MSS definition, with one exception that is not relevant here.”® Accordingly,
the clarification requested by the ISO is no longer necessary, and the issued is dismissed as
moot.

"California Independent System Operator Corporation, 100 FERC 1 61,234 at
61,835 (2002), pending rehesring.
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17.  Whether End-Use metersof SO metered entities should all be
grandfathered or whether there should be a case-by-case evaluation?

121. InitsAugust 1997 filing, the 1SO expresdy provided that the End-Use meters of
Scheduling Coordinator Metered Entities (SCMES) in place as of the 1SO Operations Date
would be grandfathered, i.e., deemed to be certified in conformance with 1SO standards.
However, the ISO proposa did not expressly grandfather the End-Use meters of 1SO
Metered Entities (ISOMEsS), defined as any entity directly connected to the 1SO Controlled
Grid, including an End-User (except for an End-Users who purchases dl of its energy from
the UDC in whose Service Areaiit islocated). To resolve this discrepancy, the October
1997 order directed the |SO to modify the 1SO Tariff to grandfather dl End-Use metersin
place as of the 1SO Operations Date.”® The ISO subsequently revised section 10.2.4 to
comply with the Commisson's directive.

122. ThelSO seeks clarification that, while the October 1997 order required that End-
Use Meters of ISOMEs would be deemed certified, it did not override the |SO's authority
under section 10.2.2 of the ISO Tariff to require meter upgrades of ISOMES when
necessary to maintain system reiability or enhance operation of the CAISO markets.
explains that such upgrades may be necessary for some categories of grandfathered End-
Use Meters of ISOMES because: (1) depending on size and location they may impact
dispatch by the 1SO; (2) meter error may be contributing to high Unaccounted for Energy
caculations; (3) certain grid-connected loads may not be meseting the power factor
requirements specified in section 2.5.3.4 of the SO Tariff; and (4) revisonsto Intra-Zond
Congestion management may have an effect on the 1SO's metering, data collection and
communication requirements. The 1SO adds that it would invoke a stakeholder process to
determine whether to propose that certain categories of End-Use meters of ISOMES need

upgrading.

7 It

123. Southern Cities answersthat it does not oppose the ISO's request for clarification
provided that the ISO add specific language indicating that, when directing meter upgrades,

80ctober 1997 order, 81 FERC 161,122 at 61,516.

""Section 10.2.2 provides:

[t]he ISO may require 1SO Metered Entitiesto ingtal, at their cogt,
additiond meters and relevant metering system components, including regl
time metering, at SO specified Meter Points or other locations as deemed
necessary by the SO, in addition to those connected to or existing on the
SO Controlled Grid at the |SO Operations Date, including requiring the
metering of tranamisson interfaces connecting Zones.
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the 1SO will consider "whether the expected benefits of such equipment are sufficient to
justify such increased cogts.” Southern Cities State that the 1SO previoudy agreed to add
this language to 1SO Tariff section 10.2.2 and Metering Protocol 5.1.1.

124. CAC/EPUC oppose the request for clarification, claiming that the 1SO seeks to undo
the grandfathering provision specificaly required by the October 1997 order. They argue
that, by itsterms, section 10.2.2 only applies to "additional meters’ and not to upgrades of
existing grandfathered meters. They dso argue that the 1SO did not provide any support for
its claim that existing meters contribute to problems with Unaccounted for Energy and
Intra-Zond congestion. CAC/EPUC date that the 1SO did not provide any detall regarding
the new metering requirements it seeks, the processiit plans to use to impose new metering
requirements on grandfathered meters, and whether it intends to seek further Commisson
approva before requiring meter upgrades.

125. Inreply, the ISO acknowledgesits previous consent to the language addition
requested by Southern Cities. The 1SO gates that it is not seeking to "eradicate’ the rights
of grandfathered meters, as claimed by CAC/EPUC. With regard to the argument that
section 10.2.2 only permits the 1SO to order the ingalation of additiona meters as
opposed to upgrades of existing meters, the ISO answers that thisis a "distinction without a
difference" since the new 1SO certified meter can ether (1) be replaced, i.e., upgrade an
exiging meter or (2) beingaled in addition to the existing meter.

Commission Response

126. CAC/EPUC have not shown that sections 10.2.2 and 10.2.4 are necessarily
contradictory. (Nor have they demondtrated an intent by the 1SO to misgpply its authority
under section 10.2.2 to renege the grandfathering of End-Use Meters owned by ISOMES)
Theinitid certification of a meter does not mean that it compliesfor al time with the

|SO's meter tandards set forth in Appendix J of the 1SO Tariff. It isnot difficult to
perceive of Stuations where, for example, technologica advances, changesin ISO
operations or degradation of individua meters could justify upgrades of previoudy-

certified meters. Further, we agree with the |SO that the difference between an upgrade and
an addition is not gpparent for purposes of section 10.2.4. Thus, we grant clarification that
section 10.2.2 was not overridden by the directive to grandfather dl End-Use meters.

127. Wefind that the revision requested by Southern Cities, and agreed to by the 1SO, is
reasonable asit requires the |SO to consider the costs and benefits before deciding whether
to direct meter upgrades. The SO should submit revised Tariff sheetsto reflect this

change within 30 days from the date of this order.
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The Commission orders:

(A) Rehearing is hereby granted in part, and denied in part, as discussed in the body
of this order.

(B) The Cdifornialndependent System Operator Corporation is hereby directed to
submit a compliance filing, within thirty days of the date of this order, as discussed in the
body of this order.

By the Commission.

(SEAL)

Linwood A. Watson, Jr.,
Deputy Secretary.



