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OPENING BRIEF OF THE  

CALIFORNIA INDEPENDENT SYSTEM OPERATOR 
 

 In accordance with Rule 75 of the Commission’s Rules of Practice and Procedure, 

the California Independent System Operator Corporation (“CAISO”) respectfully submits 

its opening brief in the above-captioned combined proceedings.  These proceedings were 

initiated to review the investor-owned utilities’ (“IOUs”) long-term procurement plans 

(“LTPP”) and to address pricing terms for Qualifying Facility (“QF”) contracts, 

respectively.  The CAISO’s opening brief focuses solely on the questions of whether 

1) new QFs, and existing QFs executing new power purchase agreements (“PPAs”) or 

extensions to existing PPAs, including those executed pursuant to the Public Utility 

Regulatory Policies Act of 1978 (“PURPA”), located within the CAISO Control Area 

should be exempted from CAISO Tariff requirements, and 2) QFs seeking to interconnect 

or modify an existing facility interconnected at the transmission level directly to the 

CAISO Controlled Grid should be required to comply with the CAISO’s interconnection 



process.  In this regard, the CAISO urges the Commission to find that, unlike QFs with 

PPAs that predate the formation of the CAISO and associated establishment of the 

CAISO’s markets, new QFs and QFs executing new PURPA or other PPAs or extensions 

to PPAs will not be exempted from CAISO Tariff requirements.  Furthermore, the 

CAISO asks the Commission to specify that QFs seeking to interconnect or modify an 

existing facility interconnected directly to the CAISO Controlled Grid at the transmission 

level should be required to comply with the CAISO’s interconnection process. 

I. NEW QFs AND QFs EXECUTING NEW PURPA OR OTHER PPAs OR 
EXTENSIONS TO PPAs SHOULD NOT BE CLASSIFIED AS 
“REGULATORY MUST–TAKE GENERATION” AND SHOULD BE 
SUBJECT TO THE CAISO TARIFF 

 
Section 2.2.1 of the CAISO’s pro forma Participating Generator Agreement 

(“PGA”) and the CAISO’s pro forma QF-PGA exempts certain Generators1 with an 

existing PPA with a Utility Distribution Company from the requirement that they enter 

into a PGA or QF-PGA with the CAISO.  The exemption extends to PPAs entered into 

and effective as of December 20, 1995,2 pursuant to which the Generator sells all of its 

Energy (except for auxiliary load) and Ancillary Services to a Utility Distribution 

Company or sells any Energy through “over the fence” arrangements authorized under 

Section 218(b) and related provisions of the California Public Utilities Code.3  (Tr. at 

4112:9-15; 4122:12-20; 4127:22-23.)  In addition, Section 4.6.3.2 (formerly Section 

5.1.5) of the CAISO Tariff requires the CAISO to honor the contractual rights and 

obligations of Regulatory Must-Take Generation (“RMTG”) where the operation of such 
                                                 
 
1  Capitalized terms have the meaning set forth in Appendix A, Master Definitions Supplement to 
the CAISO Tariff. 
2  The relevant date is December 31, 1996, if the Generator employs landfill gas technology. 
3  The exemption does not extend to Generators that participate in the CAISO’s markets.  Even if a 
QF has an “over the fence” arrangement, the QF will be required to enter into a QF-PGA (or standard 
PGA) if it chooses to participate in the CAISO’s markets. 
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RMTG resources is not subject to competition, as identified by the Commission.4  This 

exemption applicable to QFs has been in effect since CAISO start-up as part of the 

CAISO’s original pro forma PGA5 and is reflected elsewhere in the CAISO Tariff.6   

The reason for exempting, or “grandfathering,” QFs with PPAs that predate the 

creation and design of the CAISO was to protect the pre-existing contractual expectations 

of the parties.  These pre-existing PPAs include provisions regarding matters such as 

outage coordination, operations during system emergencies, and scheduling and 

settlement of power deliveries that are in some cases inconsistent with the provisions of 

the pro forma PGA and the CAISO Tariff with regard to the CAISO’s role as the new 

operator of the transmission system and the CAISO Control Area.  Accordingly, rather 

than attempt to require QFs with these pre-existing PPAs to conform to the requirements 

applicable to all other Generators subject to the pro forma PGA and the CAISO Tariff, 

the CAISO preserved the expectations and contractual rights and obligations of QFs with 

these pre-existing PPAs.  The CAISO has worked, and continues to work, with the 

utilities to ensure the reliability of the CAISO Control Area operations, notwithstanding 

the inconsistency of the requirements applicable to pre-existing QF PPAs.  For similar 

reasons, the requirement for the CAISO to honor RMTG contracts generally has also 

been in effect since market start-up as part of the CAISO Tariff.   
                                                 
4  Section 4.6.3.2 of the CAISO Tariff provides, “Notwithstanding any other provision of this ISO 
Tariff, the ISO shall discharge its responsibilities in a manner which honors any contractual rights and 
obligations of the parties to contracts, or final regulatory treatment, relating to Regulatory-Must-Take 
Generation of which protocols or other instructions are notified in writing to the ISO from time to time and 
on reasonable notice.” 
5  See the CAISO’s June 1, 1998 compliance filing in Commission Docket Nos. EC96-19-029 and 
ER96-1663-030. 
6  See, e.g., Section 10.3.18.5.2(b)vi of the CAISO Tariff (formerly CAISO Metering Protocol MP § 
13.5.2(b)vi), which provides the opportunity for a metering exemption for QFs with PPAs effective as of 
December 20, 1995, if the PPA is inconsistent with Section 10 or Appendix J of the CAISO Tariff; Section 
34.7 of the CAISO Tariff (formerly the CAISO’s Dispatch Protocol § 9.4.2), which applies to QFs that 
have entered into a PPA prior to March 31, 1997, and specifies that the outage coordination is subject to the 
existing PPA.  
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There is no justification for exempting new QFs and QFs with new PPAs or 

extensions to PPAs from the provisions of the CAISO Tariff or for the Commission’s 

creation of any new RMTG contracts.  Given that the prospective parties to new contracts 

are fully aware of the CAISO’s requirements, there is no reason for the new contracts to 

be inconsistent with the CAISO’s requirements, and the QFs should have the direct 

contractual relationship with the CAISO through the QF-PGA (or PGA).  The 

development of the pro forma QF-PGA has been the subject of extensive proceedings 

before the Federal Energy Regulatory Commission (“FERC”), in which FERC has in 

many cases directed the CAISO to adopt provisions advocated by representatives of the 

QF community.  Having specifically tailored the QF-PGA to the needs of QFs, the 

CAISO feels strongly that it should serve as the standard vehicle for establishing the 

relationship between the CAISO and all QFs not grandfathered under a pre-existing PPA.  

(Tr. at 4103:11-15; 4116:17-20.)  Accordingly, the CAISO requests that the Commission 

specify that new QF PPAs, or any extension of an existing QF PPA, be drafted in a 

manner consistent with the CAISO Tariff and require the QF to enter into a PGA or QF-

PGA and comply with all applicable CAISO operating and scheduling protocols.  (Tr. at 

4116:17-20.) 

The CAISO also requests that the Commission make clear that any new contracts 

established for QFs are not RMTG contracts and are “subject to competition.”  In doing 

so, the Commission would facilitate the CAISO’s efficient and reliable operation of the 

transmission grid, given the CAISO must dispatch resources to accommodate RMTG 

Energy, which may increase costs to consumers and, to the extent such resources are 

located in generation pockets, may effect system reliability.  
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II. QFs PROPOSING TO INTERCONNECT OR MODIFY AN EXISTING 

FACILITY INTERCONNECTED DIRECTLY TO THE CAISO 
CONTROLLED GRID SHOULD BE SUBJECT TO THE CAISO’S 
INTERCONNECTION PROCESS 

 
It is the CAISO’s position that QFs that are or will be interconnected directly to 

the CAISO Controlled Grid should be required to comply with the CAISO’s 

interconnection process.  (Tr. at 4103:1-15; 4119:18-28; 4120:2-17; 4131:4-9.)  The 

CAISO believes that Rule 21 interconnections should continue to be limited to generation 

resources interconnected to the distribution system owned and controlled by one of the 

IOUs.  The CAISO has a standard interconnection process that provides consistent, non-

discriminatory access to the transmission system comprising the CAISO Controlled Grid 

applicable to all Generators.  Included in that interconnection process is a queuing 

process that ensures fair and timely treatment of all requests for new interconnections or 

modifications affecting an existing interconnection.  It would be disruptive to this 

standardized, non-discriminatory transmission system interconnection process for the 

Commission to establish a different set of rules for the interconnection of QFs to the 

transmission system (or for modifications to existing QF projects that would have an 

effect on a QF’s interconnection to the transmission system).  (Tr. at 4113:24-28; 4114:1-

4; 4120:6-17.) 

Moreover, a basic feature of the CAISO interconnection process is the production 

of reliability studies to ensure that reliability upgrades required for a new interconnection 

to the transmission system are properly identified and associated with the project that has 

caused the need for such upgrades.  There have been, and will continue to be, instances 

where a single interconnection project may impact the reliability of more than one IOU’s 
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portion of the interconnected grid.  The CAISO’s interconnection process ensures that the 

overall impacts are assessed.  As a result, the reliability studies conducted pursuant to the 

CAISO’s interconnection process are necessary for all transmission level 

interconnections, and it is simply not possible for an IOU to accommodate QF 

interconnections to the CAISO Controlled Grid without CAISO participation.  (Tr. at 

4121:13-25.)  Thus, the Commission should require QFs seeking to interconnect or 

modify a facility interconnected at the transmission level directly to the CAISO 

Controlled Grid to comply with the CAISO’s interconnection process.  

Such Commission clarification in this regard is fully consistent with state law.  

AB 1890 transferred responsibility for ensuring grid reliability from the IOUs and the 

Commission to the CAISO.  California Public Utilities Code § 345 states that "[t]he 

Independent System Operator shall ensure efficient use and reliable operation of the 

transmission grid consistent with achievement of planning and operating reserve criteria 

no less stringent than those established by the Western Systems Coordinating Council 

and the North American Electric Reliability Council."  Further, California Public Utilities 

Code § 334 provides explicitly that "[t]he proposed restructuring of the electric industry 

would transfer responsibility for ensuring short- and long- term reliability away from 

electric utilities and regulatory bodies to the Independent System Operator . . . ."  In 

contrast, the CAISO has no position regarding the Commission’s rules for 

interconnections to a utility’s distribution system, and the CAISO Tariff acknowledges 

that such interconnections are the province of the utilities and the Commission. 
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III. THE CAISO’S PROPOSAL TO ESTABLISH A DAY-AHEAD ENERGY 
MARKET UPON IMPLEMENTATION OF ITS MRTU TARIFF WILL 
LIKELY RESULT IN ALL ELECTRIC UTILITIES IN THE CAISO 
CONTROL AREA MEETING THE REQUIREMENTS OF PURPA 
SECTION 210(m)(1)(A) 

 
On January 19, 2006, FERC issued a Notice of Proposed Rulemaking7 to 

determine amendments FERC should make to its regulation governing small power 

production and cogeneration in response to Section 1253 of the Energy Policy Act of 

2005, which added Section 210(m) to PURPA.  Specifically, PURPA Section 210(m) 

provides for termination of an electric utility’s obligation to purchase energy and capacity 

from QFs if FERC finds that certain conditions are met.  The NOPR proposes a 

framework for FERC’s determination of whether electric utilities will be exempt from the 

PURPA mandatory purchase obligation as otherwise provided in PURPA Section 210.  

Among other things, FERC proposes to find that electric utilities that are members of 

specified independent system operators (“ISOs”) and regional transmission organizations 

(“RTOs”) meet the criteria under Section 210(m) for exemption from the mandatory 

purchase obligation.   

Subsection 210(m) terminates the mandatory purchase and sale requirements of 

Section 210 of PURPA upon findings by FERC that a QF has nondiscriminatory access 

to: (A) independently administered, auction based day-ahead and real-time wholesale 

markets and wholesale markets for long-term sales of capacity and energy; or (B) 

transmission and interconnection services provided by a FERC-approved regional 

transmission entity administered through a tariff that ensures nondiscriminatory treatment 

and competitive wholesale markets for long-term, short-term and real-time sales; or 

(C) comparable competitive wholesale markets.  Once FERC makes such findings, 
                                                 
7  Noticed in the Federal Register on January 27, 2006, at 71 Fed. Reg. 4532-01 (2006). 
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electric utilities will not be obligated to enter into a new contract or otherwise be 

obligated to purchase energy from a QF. 

In the NOPR, FERC interprets Section 210(m)(1)(A) to apply in regions in which 

ISOs and RTOs administer day-ahead and real-time markets, and bilateral long-term 

contracts for the sale of capacity and electric energy are available to participants/QFs in 

these markets.  NOPR at P 22.  FERC proposes to find that the Midwest ISO, PJM, ISO-

NE, and NYISO satisfy the requirements of Section 210(m)(1)(A).  Id.  In conjunction 

with this proposed finding, FERC states in the NOPR:  “While Southwest Power Pool, 

Inc. (SPP) and the California Independent System Operator Corporation (Cal ISO), 

respectively are a Commission-approved RTO and ISO, they do not satisfy the 

requirements of Section 210(m)(1)(A) because neither has day-ahead markets.”  NOPR at 

P 22, fn. 15. 

While the NOPR is correct that the CAISO currently does not operate a day-ahead 

energy market, the CAISO is proposing to establish such a market upon the 

implementation of its Market Redesign and Technology Upgrade (“MRTU”) Tariff.  (Tr. 

at 4106:8-19.)  The CAISO filed its proposed MRTU Tariff on February 9, 2006, in 

FERC Docket No. ER06-615, and requested an effective date of November 1, 2007.  The 

MRTU Tariff provides for operation of a “Day-Ahead Market,” in which Scheduling 

Coordinators can submit bids for energy and other services into a market that is closed in 

advance of the trading day.  See MRTU Tariff, Section 31.  With the addition of its 

proposed Day-Ahead Market, the CAISO believes that it would satisfy all of the 

requirements under Section 210(m)(1)(A).  (Tr. at 4126:18-28; 4127:1-2.)  The CAISO 

anticipates that FERC will be able to issue a finding that, as of the effective date of the 
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Day-Ahead Market provisions of the CAISO’s MRTU Tariff, all electric utilities that are 

members of the CAISO will meet the requirements of Section 210(m)(1)(A), and thus 

result in QFs being subject to the CAISO’s Tariff.  In anticipation and in advance of this 

result, the CAISO urges the Commission to exercise its jurisdiction over QFs prior to the 

termination of the mandatory purchase and sale requirements and any residual 

jurisdiction it may have over QFs after termination of the mandatory purchase and sale 

requirements, to remove the RMTG status of QF Energy sales and to require QFs 

interconnecting or interconnected directly to the CAISO Controlled Grid to comply with 

the CAISO’s interconnection process. 

IV. CONCLUSION 
 

The CAISO respectfully requests that, in developing its long-term policies for 

QFs with expiring QF contracts, the Commission recognize that creating discrepancies in 

the treatment of Generators interconnected to and making use of the CAISO Controlled 

Grid undermines the ability of the CAISO to operate the transmission grid reliably and 

efficiently.  QFs must be treated similarly to other Generators with facilities in the 

CAISO Control Area and, in particular, the Commission should specify that (1) new QFs 

and QFs executing new PPAs or extensions to PPAs will not be exempted from CAISO  
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