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ORDER INSTITUTING A SECTION 206 INVESTIGATION AND DENYING MOTION
 FOR RECONSIDERATION AND CLARIFICATION 
(Issued December 20, 2007)

1. In this order, the Commission institutes a proceeding in Docket No. EL08-20-000 pursuant to section 206 of the Federal Power Act (FPA)
 to investigate the justness and reasonableness of extending the California Independent System Operator Corporation’s (CAISO) Reliability Capacity Services Tariff (RCST) until the earlier of the implementation of the Market Redesign and Technology Upgrade (MRTU) or the implementation of an alternative interim backstop capacity procurement mechanism.  Pursuant to section 206, we are establishing a refund effective date of January 1, 2008, and seek comment on our proposal to extend the RCST beyond its original termination date.  We find this action necessary to ensure that generators are adequately compensated for fulfilling their must-offer obligation (MOO), which requires most generators serving California markets to offer all of their capacity in real time during all hours if they are available and not already scheduled to run through bilateral agreements.  
2. In addition, in light of this action, and for other reasons set forth below, we deny the Independent Energy Producers Association’s (IEP) request for reconsideration and clarification of the Commission’s notice granting the CAISO an extension of time to file Resource Adequacy provisions related to its Interim Capacity Procurement Mechanism (ICPM).   
I.
Background      
3. On April 26, 2001, the Commission established a prospective mitigation and monitoring plan for the California wholesale electric markets.
  One of the fundamental elements of the plan was the implementation of a must-offer obligation, or MOO.  The CAISO implemented the MOO beginning July 20, 2001.
4. In an order issued on June 17, 2004,
 the Commission recognized the California Public Utilities Commission’s (CPUC) plan to phase in resource adequacy requirements and suggested that, if the CAISO determines that the resource adequacy requirements are sufficient to meet its operational needs, the resource adequacy requirements and obligations could serve to replace the existing MOO.
  The Commission noted in that order that the MOO was “an appropriate tool given the absence of a resource adequacy requirement.”
  
5. Additionally, on July 8, 2004,
 the Commission advised that if IEP believed the current MOO to be unjust and unreasonable, it may seek to initiate a section 206 proceeding to challenge the justness and reasonableness of the current method and seek an alternative proposal.
  On August 26, 2005, IEP filed a complaint against the CAISO under section 206 of the FPA.
  The complaint alleged that the Commission-imposed MOO under the CAISO tariff was flawed and no longer just and reasonable.  The complaint also requested that the Commission direct the CAISO to replace the MOO and related minimum load cost compensation tariff provisions
 with an interim set of tariff provisions that would remain in effect until the CAISO’s market redesign goes into effect.

6. On March 31, 2006, certain parties (the Settling Parties
) filed an Offer of Settlement of the IEP complaint, which proposed the institution of an RCST.  The RCST, which was initially proposed by IEP in its complaint, modified the Commission-imposed MOO under the CAISO tariff, as well as other market design elements.  The RCST provided a backstop capacity procurement mechanism to the CAISO that includes provisions establishing:  (1) must-offer capacity payment rates; (2) RCST rates due to designation resulting from a Significant Event; (3) RCST rates due to designation resulting from deficiency in resource adequacy showings; and (4) payments to frequently mitigated units.
  In addition, the RCST established cost allocation methodologies and governed the rules by which the CAISO can procure RCST capacity.  The Settling Parties stated that the Offer of Settlement resolved the complaint.

7. In the Settlement Order, the Commission found that the compensation to generators under the MOO was no longer just and reasonable.
  Specifically, the Commission found that “under the current market design, the [MOO] does not adequately compensate generators for the reliability services they provide.”
  The Commission further held that it was “unduly discriminatory that units under the [MOO] would be required to operate for reliability purposes in a manner similar to units contracted for capacity under the resource adequacy program and not receive similar capacity payment.”
  

8. However, the Commission was unable to find, without further factual support,   that the rates and cost allocation mechanism under the Offer of Settlement were just and reasonable.  Accordingly, the Settlement Order set forth three data requests and established paper hearing procedures to review evidence on whether the rates and cost allocation under the Offer of Settlement or some other rates and cost allocation would be just and reasonable with respect to the MOO.
  
9. On February 13, 2007, in the Order on Paper Hearing, the Commission approved, with modifications, the Offer of Settlement as a just and reasonable outcome for this proceeding.  Under the terms of the Settlement and as approved by the Commission, the 
RCST will expire on December 31, 2007 or on midnight of the date immediately before MRTU becomes effective, whichever is earlier.
 
10. In the separate MRTU proceeding, the Commission issued an order that conditionally accepted the MRTU tariff filed by the CAISO, but also directed that significant changes be made to the tariff prior to implementation.
  On June 25, 2007, in that proceeding, the Commission accepted for filing, subject to further modifications, compliance filings submitted by the CAISO to implement the significant changes to the MRTU tariff.
  In particular, the First MRTU Compliance Order required the CAISO to work with stakeholders regarding backstop procurement of local capacity area resources.
  The CAISO was directed to file any necessary MRTU tariff revisions by August 3, 2007.

11. Subsequent to beginning its work with the stakeholders as directed by paragraph 380 of the First MRTU Compliance Order, the CAISO concluded that the backstop capacity procurement issues discussed in those stakeholder meetings should be resolved in the context of its development of the Interim Capacity Procurement Mechanism (ICPM).
  The CAISO requested and received an extension of time, until October 31, 2007, to comply with the First MRTU Compliance Order’s requirements concerning backstop procurement of local capacity area resources.

12. On September 19, 2007, the CAISO filed a second request for an extension of time.
  According to the CAISO, the extension would allow it to present the ICPM and any proposals related to compliance with paragraph 380 of the First MRTU Compliance Order to its Board of Governors at its December 2007 meeting.
  The Commission granted this request on September 25, 2007.
II.
Procedural Matters
13. On October 12, 2007, IEP filed a motion for reconsideration and clarification of the Commission’s recently granted extension (IEP Motion).  Answers to IEP’s motion were filed by the Alliance for Retail Energy Markets (AReM), the CAISO, SoCal Edison, and the cities of Anaheim, Azusa, Banning, Colton, Pasadena, and Riverside, California (Six Cities).  
14. On November 9, 2007, IEP filed an answer to the answers and its own answer.  On November 26, 2007, Six Cities and the CAISO filed an answer to IEP’s answer. 
15. Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure generally prohibits answers to answers unless otherwise ordered by the decisional authority.
  The Commission accepts the answers filed by all the parties because they have provided information that has assisted us in our decision-making process.
III.
The Iep Motion
16. IEP objects to the Commission’s granting of the CAISO’s request to extend the time for filing its ICPM because, according to IEP, this extension creates a period of time during which the CAISO will be without a Commission-approved just and reasonable 
backstop capacity procurement methodology.
  IEP contends that, not only does the RCST terminate on December 31, 2007, but the MOO itself also terminates on January 1, 2008.
  IEP is concerned that prior to the effective date of the ICPM, the CAISO will need generators operating without capacity contracts to provide reliability services, and no backstop capacity procurement mechanism will exist to ensure just and reasonable compensation.
17. IEP opposes subjecting power suppliers to a MOO without providing just and reasonable compensation.
  IEP also opposes any attempt to extend the term of the RCST.
  IEP asserts that the manner in which the CAISO administers the RCST is discriminatory.
  IEP also contends that it became a Settling Party to the RCST settlement because the RCST would terminate by December 31, 2007, thus providing the CAISO adequate time to develop a successor mechanism (i.e., during the 18-month duration of the RCST).
  
18. IEP requests that the Commission direct the CAISO to file the ICPM tariff to be effective January 1, 2008, subject to refund.
  In the alternative, IEP requests that the Commission clarify that:  (1) the RCST terminates on December 31, 2007; (2) the RCST tariff provisions will no longer be effective as of that date; and (3) generators cannot be required to provide backstop capacity service pursuant to the MOO without just and reasonable and non-discriminatory compensation.

IV.
Responsive Pleadings
19. The CAISO disagrees with IEP’s contention that the MOO itself terminates on January 1, 2008.  According to the CAISO, the Commission’s MRTU Order authorizes the CAISO to terminate the MOO at the time MRTU goes into effect only if the CAISO determines that the resource adequacy requirements are sufficient.
  The CAISO argues that in its February 9, 2006 MRTU tariff filing, the CAISO proposed to eliminate the existing MOO upon implementation of MRTU, and the Commission approved this proposal.
  Thus, according to the CAISO, IEP’s argument that the MOO terminates prior to the implementation of MRTU is simply incorrect.

20. The CAISO also argues that the termination of the RCST settlement does not eliminate the MOO.  The CAISO claims that when the RCST settlement provisions lapse, the pre-settlement CAISO tariff provisions remain in effect until the Commission revises them.
  The CAISO contends that the unjust and unreasonable MOO compensation rate remains in effect except as modified by the Commission.
  Thus, in the absence of any action by the Commission, when the RCST terminates, the existing MOO and prior compensation provisions constitute the controlling filed rate.

21. All of the respondents object to IEP’s proposal that the Commission order the CAISO to file the ICPM with an effective date of January 1, 2008.  The CAISO contends that it does not have an obligation to file the ICPM and argues that IEP’s motion is an impermissible effort to force the CAISO to exercise its rights under section 205 of the FPA.
  The CAISO argues that IEP’s basic premise, that the Commission granted the CAISO an extension of time to file the ICPM, is incorrect.  Rather, according to the CAISO, it sought an extension of its obligation to work with stakeholders to develop a mechanism to address collective shortfalls in local resource adequacy procurement under MRTU.
  The CAISO claims that the ICPM is unrelated to this request.  The CAISO’s claim is based upon its belief that it has no legal obligation to file the ICPM, thus there is no need to request an “extension” from the Commission regarding this filing.
22. The CAISO also contends that given the controversy surrounding the ICPM, the CAISO will not be able to complete its development by January 1, 2008.   The CAISO further argues that because the ICPM is designed to work in conjunction with MRTU, it is not compatible with the pre-MRTU market design, so the CAISO would have to develop a new and different mechanism pre-MRTU implementation.  The CAISO contends that it would be counterproductive to direct resources away from developing the ICPM to designing a new pricing model that would be in effect for only a few months.
  However, the CAISO commits to consider developing a new MOO compensation mechanism or pre-MRTU interim capacity program should the MRTU implementation date be delayed beyond March 31, 2008.
  The CAISO anticipates that this new mechanism would have an effective date of May 31, 2008.

23. AReM similarly argues that the ICPM is controversial, has garnered no consensus, and is not nearly ready to be implemented.  AReM contends that filing an as-yet-to-be written ICPM tariff when little consensus has been achieved is not an acceptable response to the termination of the RCST.
  SoCal Edison notes that IEP’s request fails to take into account that:  (1) the tariff language is not complete; (2) the CAISO Board will not consider the ICPM until December; and (3) the ICPM is not structured to work with the current market; rather it is structured to work with MRTU.
  Finally, Six Cities objects to the Commission prejudging the effective date for a tariff amendment that is not before it, and also objects to IEP’s attempt to cut the stakeholder process short.
 
24. AReM further argues that in light of the CPUC’s resource adequacy requirements for load serving entities and the CAISO’s reliability must run contracts, the CAISO should rarely need the additional capacity resources authorized through the MOO.  Six Cities similarly asserts that IEP’s concerns may be overstated since the CAISO may not need to engage in backstop procurement prior to MRTU implementation.
     

25. SoCal Edison states that it does not oppose extending the RCST (with no modifications) until MRTU start-up.
  Similarly, AReM requests that the Commission extend the current RCST until the filing and implementation of a successor arrangement.  AReM asserts that this option allows stakeholders to continue their discussion regarding the RCST’s replacement while ensuring that generators called upon for MOO service will be fairly compensated.
  The CPUC also suggests that the current RCST, with perhaps a modified payment structure, would be the more appropriate choice.
  Finally, the CAISO argues that under section 206 of the FPA, the Commission can extend the RCST’s must-offer capacity compensation
 until the implementation of MRTU, but the CAISO does not recommend the extension of any other provisions of the RCST settlement.

V.
Iep’s Answer 
26. While IEP continues to oppose extension of the RCST in its current form, in its answer IEP offers an alternative to its original request that the CAISO be required to file the ICPM on January 1, 2008.  Essentially, IEP states that it would not object to an extension of the RCST if certain “minor” modifications were ordered by the Commission.
  IEP contends that if the RCST is to serve as a suitable solution, the Commission should direct the CAISO to make seven modifications to the RCST 
provisions.
  According to the IEP, the most significant change would relate to the “triggering” event for entitling the unit to receive compensation.
  

27. In addition, IEP reiterates its assertion that the CAISO has failed to administer the RCST in a just and reasonable manner by depriving generators denied a waiver of their must-offer obligation of their proper and full RCST compensation.
  IEP disagrees with the CAISO’s contention that the Commission has discretion with regard to whether to address the issue of the compensation that generators are to receive after the RCST terminates.  IEP contends that the Commission previously found that the MOO compensation is unjust and unreasonable.
  Therefore, in IEP’s view, under section 205 of the FPA, that compensation is unlawful.  Thus, IEP insists that either the CAISO must file to amend its tariff under section 205 to ensure that the compensation is just and reasonable, or the Commission must institute a proceeding under section 206.
  

28. IEP also disputes the CAISO’s contention that the ICPM cannot work without MRTU.  IEP relies upon the CAISO’s October 31, 2007 Chief Executive Officer (CEO) report to its Governing Board, which states that the ICPM will be implemented by May 31, 2008, even if MRTU is delayed.

29. Finally, IEP alleges that the compensation in the RCST may be unjust and unreasonable.  IEP advocates adjusting this compensation on a going forward basis.  IEP claims that the RCST compensation was a negotiated figure to which the parties agreed only for settlement purposes.
  
30. IEP reiterates its request that the CAISO file the ICPM to become effective on January 1, 2008.  IEP contends that since the CAISO intends to file the ICPM on January 18, 2008, this request would shorten the filing deadline by only 17 days.

VI.
Subsequent Answers
31. Both the CAISO and Six Cities filed answers to IEP’s answer.  Six Cities objects to IEP’s alternative proposal, whereby the Commission would replace certain terms of the currently-effective RCST with IEP’s suggested changes.  Six Cities contends that there is no evidentiary basis for the Commission to conclude that the CAISO has implemented the RCST in a discriminatory manner.
  According to Six Cities, the fact that the CAISO has not exercised its discretion in the manner IEP wanted does not mean that the RCST needs to be modified.
  Six Cities also disagrees with IEP’s characterization of the proposed modifications as “minimal,” arguing that the changes “go to the very heart of the RCST.”
  Finally, Six Cities contends that the procedural approach taken by IEP is improper.

32. The CAISO also objects to IEP’s alternative proposal, claiming that it is not a continuation of the RCST Settlement but a rewrite of the MOO.
  The CAISO contends that IEP’s proposal constitutes significant changes not only to the RCST but also to those provisions of the MOO that the Commission has never found to be unjust and unreasonable.
  The CAISO argues that IEP has offered no evidence supporting a finding that the MOO is unjust and unreasonable or why its proposal is just and reasonable.
  The CAISO further argues that IEP’s contention that the RCST compensation rate may be unjust and unreasonable constitutes a collateral attack on the Commission’s determination in the Order on Paper Hearing.
 
33. The CAISO also claims that IEP’s reliance on statements made in the CAISO’s CEO report is misplaced.  According to the CAISO, the CEO report relied upon by IEP stated that an ICPM would be implemented by May 31, 2008, if MRTU implementation date is delayed beyond March 31, 2008.
  The CEO report was not necessarily referring to the ICPM that the CAISO is developing for implementation with MRTU.
  Finally, the CAISO reiterates its contention that the Commission has no authority to impose a new rate under section 205 of the FPA, but must act under section 206.

VII.
Commission Determination
34. For reasons explained below, we are initiating a section 206 proceeding
 in Docket No. EL08-20-000 to investigate the justness and reasonableness of extending the RCST for a short period of time, until the earlier of the implementation of either MRTU or an alternative backstop capacity procurement mechanism.  When the RCST expires on December 31, 2007, the MOO will continue until the implementation of MRTU.
  We have previously found the MOO to be unjust and unreasonable without appropriate compensation to generators for the capacity and reliability services they provide.
   In addition, concurrently with this order we are reaffirming the justness and reasonableness of the RCST,
 which has been in place in California for the past 18 months, and explicitly provides generators dispatched under the MOO with a compensatory capacity payment.  Having recently found that the RCST compensation mechanism will be just and reasonable through December 31, 2007, we find that the parties have not provided sufficient reasons to justify a determination that this mechanism would become unjust and unreasonable on January 1, 2008.  Accordingly, we preliminarily conclude that the most efficient solution is simply to extend the RCST for a relatively brief period of time until implementation of the earlier of either MRTU or an alternative backstop capacity mechanism, so that all generators are compensated for the reliability and capacity that they provide through compliance with the MOO. 
 

35. In cases where, as here, the Commission institutes a section 206 investigation on its own motion, section 206(b), as recently amended by section 1285 of the Energy Policy Act of 2005,
 requires that the Commission establish a refund effective date that is no earlier than the date of the publication of the notice of the initiation of the Commission’s investigation in the Federal Register, and no later than five months after the tpublication 
date.  In order to give maximum protection to customers, consistent with precedent,
 we will establish a refund effective date of January 1, 2008, the day after RCST expires, as the appropriate refund effective date for this proceeding.  Furthermore, because expeditious resolution of this proceeding is critical, we establish a comment deadline of 15 days from the date of this order.  Reply comments may be filed 15 days thereafter.  Since the Commission is simply investigating the justness and reasonableness of extending the termination date of RCST until the earlier of the implementation of either MRTU or an alternative backstop capacity procurement mechanism, parties are requested to limit their comments to the issue of the justness and reasonableness of extending the termination date of the RCST,
 and not to repeat arguments previously considered by the Commission in its orders approving the RCST.
 

36. In addition, section 206 requires that, if no final decision has been rendered by the earlier of the refund effective date or the 180-day period commencing upon initiation of a proceeding pursuant to this section, the Commission shall state the reasons why it failed to do so and shall state its best estimate as to when it reasonably expects to make such a decision.  Given the nature and complexity of the matters to be resolved, we expect that, assuming the case does not settle, we should be able to render a decision by March 30, 2008. 
37. In addition, we find that extending the RCST as we preliminarily conclude herein, is the most efficient solution to ensure a capacity payment mechanism is in place until MRTU or another capacity payment mechanism becomes effective.  First, the extension is for a limited duration given the CAISO’s requirement, discussed below, to implement a new mechanism if MRTU is further delayed.  Second, we believe that the CAISO, the parties and all market participants are better served if they focus their efforts on timely implementing MRTU and not on developing a temporary capacity payment mechanism.    
38. However, if MRTU implementation is postponed until after March 31, 2008, this would heighten concerns we may have regarding prolonged extension of the RCST.  In its answer to IEP’s motion, the CAISO commits to “consider developing” a new MOO compensation mechanism should MRTU implementation be delayed.
  If MRTU is delayed beyond March 31, 2008, therefore, we expect the CAISO to follow through with its commitment to initiate a new stakeholder process and modify the RCST accordingly.  While we recognize the CAISO is focused on achieving MRTU implementation, assuring sufficient resource adequacy, and adequately compensating those resources for their services, is important for maintaining reliability.  We find that the approach we take today strikes an appropriate balance between the competing goals of preventing a short-term gap in the backstop capacity payment mechanism and providing a longer-term solution that has undergone a more complete stakeholder process in the event that MRTU implementation is delayed.
39. Finally, we clarify below certain issues related to this proceeding. 

A.  Duration of the MOO
40. Contrary to IEP’s contention,
 the MOO does not terminate on January 1, 2008.  Rather, the MOO continues until MRTU begins and the CAISO has implemented an adequate replacement mechanism.
  IEP’s assertion that the MOO terminates January 1, 2008 is based on statements from two orders that date back to 2004.
  These orders addressed the CAISO’s Market Design 2002 (MD02) Proposal.  Importantly, the CAISO withdrew the MD02 Proposal and subsequently filed a series of conceptual proposals concerning MRTU, on which the Commission issued guidance orders; and, in February 2006, the CAISO filed its proposed MRTU Tariff.  Moreover, in the MRTU Order that conditionally accepted the MRTU Tariff, the Commission approved the CAISO’s 
proposal to eliminate the existing MOO upon implementation of MRTU.
  Thus, the statements IEP relies upon pertain to a proposal no longer under consideration, which has been superseded by the Commission’s action on the CAISO’s updated MRTU filing.  Consequently, the statements IEP relies upon are moot.  In sum, IEP’s contention that the MOO terminates December 31, 2007, before MRTU begins, is  incorrect.

B.  MOO Compensation Provisions
41. While the MOO will be in effect after December 31, 2007, the Commission has already found that the pre-RCST MOO provisions do not provide sufficient compensation for capacity, and absent an explicit capacity payment such as was provided by the RCST, the MOO provisions standing alone violate the filed rate doctrine.
  In its answer, the CAISO argues that the pre-settlement MOO compensation provisions will be in effect after the RCST compensation mechanism lapses.  This contention appears to be based on a misinterpretation of the filed rate doctrine.  

42. In the RCST proceeding, the Commission approved a contested settlement.  We also expressly determined that the compensation to generators under the MOO was no longer just and reasonable.
  Specifically, we found that the MOO’s compensation method was “unduly discriminatory.”
   

43. As the Supreme Court has explained, the “filed rate” is the rate fixed or merely accepted by the Commission.
  Under the filed rate doctrine, once a company’s tariff is accepted or approved by the Commission, the terms of the tariff are considered to be “the 
law” and the company may not charge rates other than those set out in the tariff.
  Similarly, once the Commission has expressly rejected a rate for non-compliance with the FPA, it is no longer the filed rate.
  The Commission, having held a rate unjust or unreasonable and having approved a new rate in its place, may not carry forward the effect of the disapproved rate any more than it could simply leave an unjust or unresonable rate in effect.
  When the Commission determined that the pre-RCST compensation provisions of the MOO were unduly discriminatory and approved the RCST, which, among other things, included a just and reasonable compensation mechanism for the MOO, the Commission essentially replaced the unduly discriminatory MOO compensation mechanism with the RCST.
  A rate that the Commission has declared unjust, unreasonable and unduly discriminatory cannot, without more, be revived upon the termination of its just and reasonable replacement.  Accordingly, contrary to the CAISO’s contention, the MOO compensation mechanism will not be resurrected by the expiration of the RCST.
  

C.  The RCST 
44. The Commission reviews the justness and reasonableness of existing rates under section 206 of the FPA.  This is a two pronged review.
  Under the first prong, the Commission ascertains the justness and reasonableness of an existing rate.
  If it finds the existing rate to be unjust and unreasonable, then, under the second prong, it establishes a just and reasonable replacement rate.
  The mere fact that a tariff provision implementing a particular rate was at one time found to be just and reasonable does not preclude the Commission from subsequently reexamining the tariff provision to determine whether it continues to be just and reasonable.

45. The Settlement Order found, under the first prong of the Commission's section 206 analysis, that the MOO tariff provisions were unjust and unreasonable because generators subject to the MOO were required to make their capacity available to the CAISO without explicitly being provided a mechanism to ensure sufficient recovery of the fixed costs of keeping generation needed for reliability purposes available to the CAISO.
  The Commission also found that "given the current compensation structure . . . generators under the [MOO] may not have sufficient opportunity to recover their fixed costs in the energy market."

46. Under the second prong of the section 206 analysis, the Commission instituted additional proceedings to determine the justness and reasonableness of the RCST service and rates proposed in the Offer of Settlement.
  The Commission also allowed the Offer of Settlement to operate on an interim basis, pending the outcome of the paper hearing procedures.  Ultimately, the Order on Paper Hearing found that the RCST provides just and reasonable compensation for generators subject to the MOO.  The Commission also considered various requests for rehearing and, in an order issued concurrently with this order, determined that our initial decision regarding the MOO and the RCST was correct.
 
47. Applying the two-prong, section 206 analysis to the current facts, we remain convinced that, under the first prong, the MOO is unjust and unreasonable and unduly discriminatory without a mechanism to compensate generators that are not under resource adequacy contracts for the capacity they offer into the CAISO market.  We are not aware of any change in circumstances that could justify permitting continuation of the MOO without compensating such generators for the capacity and reliability services they provide.  Thus, we determine that it would be unjust and unreasonable to keep the MOO while allowing the RCST to expire prior to the commencement of MRTU or the implementation of an alternative appropriate backstop capacity procurement mechanism.

48. Furthermore, under the second prong of the section 206 analysis, we have recently reaffirmed the justness and reasonableness of the RCST compensation scheme.
  Because we are simply proposing to extend the RCST for a few months,  we preliminarily conclude that the compensation mechanism established for the RCST remains just and reasonable.
  

49. In addition, we reject IEP’s suggestion that we require the CAISO to file the ICPM with an effective date of January 1, 2008.  First, as the CAISO points out, the Commission never directed the CAISO to file the ICPM.  Rather, the June 25, 2006 MRTU Compliance Order required the CAISO to work with stakeholders to submit MRTU tariff provisions that afford load serving entities with an opportunity to cure a collective shortfall in local capacity area resource requirements, a subset of the larger ICPM issue.
  The Commission’s recent notice granted the CAISO an extension of time for submitting its compliance filing with the First MRTU Compliance Order.
  Therefore, it would be inappropriate at this late date to short circuit and prematurely truncate the stakeholder process (in which IEP members are participating) and rush the CAISO to complete and submit its entire proposed ICPM.  Finally, and significantly, the CAISO states that the ICPM is being designed for compatibility with MRTU, not the current CAISO market design.  Since the MOO terminates with the implementation of MRTU, the design of the ICPM will not likely include provisions to compensate units dispatched under the MOO.  Consequently, requiring pre-MRTU implementation of the ICPM would not achieve the objective IEP seeks.
50. Further, IEP implies in its motion that we cannot alter the RCST because that tariff was the product of a settlement.
  IEP seems to have abandoned that position in its answer by suggesting ways in which it believes the Commission should alter the RCST.
  IEP also contends that the RCST compensation was a negotiated figure to which the parties agreed for settlement purposes only, and advocates adjusting this mechanism on a going-forward basis.
  

51. We do not agree with IEP.  Contrary to IEP’s assertions, the Commission did not simply approve a settlement in this proceeding.  The RCST settlement was contested, and, prior to conditionally approving the settlement, the Commission conducted a paper hearing to evaluate the justness and reasonableness of the rates and cost allocation.   Thus, this case was a contested proceeding that resulted in a merits determination by the Commission.
  The RCST rate, therefore, is much more than simply a “negotiated figure.”

52. With regard to IEP’s allegation that the CAISO implements the RCST in a discriminatory manner, IEP raised this issue in its answer to other parties’ answers to IEP’s motion for reconsideration or clarification of a Notice of Extension of Time.  The CAISO’s original request for an extension of time did not even directly relate to the RCST.  Accordingly, from a due process standpoint, IEP’s answer is not the appropriate procedural vehicle, nor is this the proper forum, in which to consider such issues. Moreover, these issues have been raised in the complaint filed in Docket No. EL08-13-000, which is the more appropriate proceeding in which to address these allegations because interested parties will have a fair opportunity to comment on them.
  Similarly, IEP contends that the RCST compensation may itself be unjust and unreasonable and uses this assertion to justify altering the RCST.  Given that we recently re-evaluated the RCST on rehearing and, as explained in the RCST Rehearing order issued today, find the RCST compensation to be just and reasonable, we will not reconsider that determination based upon IEP’s bald assertion that there “may” be a problem with those rates.
   

53. To summarize, the Commission is initiating a proceeding under section 206 in Docket No. EL08-20-000 of the FPA to investigate the justness and reasonableness of extending the effective date of the RCST until the earlier of the implementation of MRTU or the approval of an alternative backstop capacity procurement mechanism.  We propose to extend the RCST so that units dispatched under the MOO will continue to receive a capacity payment that the Commission has already found to be just and reasonable.  Without such a capacity payment, resources subject to the MOO may be required to operate under a compensation structure that the Commission has previously found to be unduly discriminatory.
  

The Commission orders:

(A) Pursuant to the authority contained in and subject to the jurisdiction conferred upon the Federal Energy Regulatory Commission by section 402(a) of the Department of Energy Organization Act and by section 206 of the FPA,  and pursuant to the Commission’s Rules of Practice and Procedure and the regulations under the FPA (18 C.F.R., Chapter I), an investigation shall be held concerning the justness and reasonableness of extending the CAISO’s RCST until the earlier of the implementation of MRTU or an alternative backstop capacity procurement mechanism.
(B) The CAISO is directed to file revised tariff pages amending the effective date of the RCST no later than December 28, 2007.
(C) Within 15 days from the date of this order, parties may submit comments on the limited issue of the justness and reasonableness of extending the RCST, consistent with the body of this order.  Parties are not to raise issues previously considered in the RCST Orders.  Reply comments may be filed 15 days thereafter.

(D) The Secretary shall promptly publish in the Federal Register a notice of the Commission’s initiation of this proceeding under section 206 of the FPA in Docket No. EL08-20-000.
(E) The refund effective date in Docket No. EL08-20-000, established pursuant to section 206(b) of the FPA, shall be January 1, 2008.
(F) IEP’s Motion is denied.
By the Commission.

( S E A L )

                                                       Nathaniel J. Davis, Sr.,

                                                           Deputy Secretary.
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� CAISO Answer at 5,16.
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� We also note that under section 205 of the FPA, the CAISO can only institute a just and reasonable rate; any other rate is unlawful. 16 U.S.C. §824d(a).  See, e.g., City of Groton v. Connecticut Power & Light Co., 662 F2d 921,931 (2nd Cir. 1981) (stating that the filed rate doctrine does not immunize rates that have ultimately been disapproved).    
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         � We note that the issue of the amount of capacity compensation has also been raised in the complaint filed in Docket No. EL08-13-000.


� As noted above, there are several features to the RCST.  Staff considers the two most critical aspects for extension to be the capacity payment for uncontracted resources dispatched under the MOO, and the backstop capacity procurement mechanism.  Staff nevertheless recommends extension of all features of the RCST since, as it originated as a settlement, it embodied compromises, and extending some features alone may be unfair.





