March 21, 2012
The Honorable Kimberly D. Bose
Secretary
Federal Energy Regulatory Commission
888 First Street, NE
Washington, DC 20426
Re:

California Independent System Operator Corporation
Docket No. ER12-____-000
Notice of Termination of Large Generator Interconnection
Agreement

Dear Secretary Bose:
The California Independent System Operator Corporation (“ISO”) 1 submits
for Commission acceptance this notice of termination, effective November 7,
2011, of the Large Generator Interconnection Agreement (“LGIA”) among The
Nevada Hydro Company, Inc. (“Nevada Hydro”), San Diego Gas & Electric
Company (“SDG&E”), and the ISO. 2 Pursuant to Articles 2.3.2, 2.3.4, and 17 of
the LGIA, the ISO requests that the Commission accept this notice of termination
pursuant to Default by Nevada Hydro of its obligations under the LGIA.

1

The ISO is also sometimes referred to as the CAISO. Capitalized terms not otherwise
defined herein have the meanings set forth in the Master Definitions Supplement, Appendix A to
the ISO tariff, the Large Generator Interconnection Procedures (“LGIP”) set forth in Appendix U to
the ISO tariff, and the Large Generator Interconnection Agreement that is being terminated
pursuant to the instant filing.

2

The ISO filed the currently effective LGIA with the Commission on February 27, 2009 in
Docket No. ER08-654-003. The Commission accepted the LGIA for filing in Nevada Hydro Co.
and California Independent System Operator Corp., 129 FERC ¶ 61,098 (2009). The LGIA was
accepted as Substitute Original Service Agreement No. 1057 under the ISO’s then-applicable
FERC Electric Tariff, Third Replacement Volume No. II, effective May 11, 2008. The LGIA is now
under the ISO’s currently applicable Fifth Replacement FERC Electric Tariff.
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I.

Background

The LGIA sets forth the contractual rights and obligations of Nevada
Hydro, SDG&E, and the ISO regarding the interconnection of the proposed Lake
Elsinore Advanced Pumped Storage (“LEAPS”) project to transmission facilities
owned by SDG&E and operated by the ISO. The LEAPS project consists of a
proposed hydroelectric (pumped storage) generating plant and related facilities
planned to be located on Lake Elsinore and San Juan Creek in Riverside County,
California.
Several proceedings regarding the LEAPS project have occurred. On
February 2, 2004, Nevada Hydro was party to an application submitted to the
Commission for an original license to construct and operate the LEAPS project. 3
The ISO received an Interconnection Request for the LEAPS project on April 26,
2005, and subsequently the Interconnection Study process was performed for
the LEAPS project pursuant to the LGIP. The original version of the LGIA was
filed on March 11, 2008 and, pursuant to subsequent Commission proceedings,
the currently effective LGIA was accepted for filing in 2009. 4
Nevada Hydro has not obtained the permitting necessary for the LEAPS
project to be constructed. The Commission issued an order dismissing the
license application for the LEAPS project on July 12, 2011, and denied rehearing
of that dismissal in an order issued on November 17, 2011. 5 On July 14, 2011
(i.e., two days after issuance of the order dismissing the license application),
Nevada Hydro filed an application for a preliminary permit for the LEAPS project
in a new Commission proceeding. 6 On November 29, 2011, the Commission
issued a notice providing a 60-day comment period on the application for a
preliminary permit and explaining that the “sole purpose of a preliminary permit, if
issued, is to grant the permit holder priority to file a license application during the
permit term. A preliminary permit does not authorize the permit holder to perform
any land-disturbing activities or otherwise enter upon lands or waters owned by
3

Final Application for License for Major Unconstructed Project, Project No. P-11858-002
(Feb. 2, 2004). The other party to that application was Elsinore Valley Municipal Water District.
4

See California Independent System Operator Corp., 123 FERC ¶ 61,140 (2008) (order
conditionally accepting LGIA subject to compliance filing); California Independent System
Operator Corp., 126 FERC ¶ 61,078 (2009) (order granting clarification in part and denying
rehearing of preceding Commission order, and conditionally accepting revised LGIA subject to
further compliance filing); Nevada Hydro Co. and California Independent System Operator Corp.,
129 FERC ¶ 61,098 (order accepting further revised LGIA), reh’g denied, 131 FERC ¶ 61,124
(2010). See also footnote 2, above.
5

Lake Elsinore Advanced Pumped Storage Project, 136 FERC ¶ 62,033, reh’g denied,
137 FERC ¶ 61,133 (2011).
6

Application for Preliminary Permit, Project No. P-14227-000 (July 14, 2011).
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others without the owners’ express permission.” 7 Nevada Hydro has requested a
term for the preliminary permit of 36 months. 8 No construction work has begun
on the LEAPS project, including the interconnection facilities required to
interconnect the LEAPS hydroelectric generating plant to the transmission
system.
Starting in May 2011, the parties to the LGIA exchanged a series of
correspondence regarding Nevada Hydro’s breach and default of its obligations
under the LGIA (discussed further below). 9 On May 20, 2011, SDG&E sent
Nevada Hydro a notice explaining that Nevada Hydro had breached the LGIA
and requesting cure of the breach pursuant to Article 17.1 of the LGIA. On June
10, 2011, Nevada Hydro sent SDG&E a response to its May 20 notice. On
November 7, 2011, the ISO sent Nevada Hydro a notice of termination stating
that the June 10 response failed to demonstrate that Nevada Hydro had not
breached the LGIA or that Nevada Hydro had cured or commenced curing the
items of breach described in the May 20 SDG&E notice, and therefore the ISO
was terminating the LGIA pursuant to Article 17.1.2 of the LGIA. On November
23, 2011, Nevada Hydro sent the ISO a response to its November 7 notice of
termination. These four pieces of correspondence are provided in Attachments A
through D to the instant filing.
In addition to the existing LGIA for the LEAPS project discussed above,
Nevada Hydro, Southern California Edison Company (“SCE”), and the ISO are in
the process of attempting to negotiate a separate Large Generator
Interconnection Agreement regarding interconnection of the LEAPS project to a
separate point of interconnection on transmission facilities owned by SCE and
operated by the ISO. Nevada Hydro, SCE, and the ISO have been negotiating
that Large Generator Interconnection Agreement for some months. The ISO and
SCE are both willing to execute the Large Generator Interconnection Agreement
included in that filing but Nevada Hydro is not. On March 7, 2012, Nevada Hydro
requested that the Large Generator Interconnection Agreement be in unexecuted
form. 10 The ISO and SCE are filing the Large Generator Interconnection
Agreement today in a separate docket.
7

Nevada Hydro Co., Project No. P-14227-000 (Nov. 29, 2011). The 60-day comment
period is scheduled to end on January 30, 2012.
8

Application for Preliminary Permit, Project No. P-14227-000, at 2 (July 14, 2011).

9

The parties copied each other on each piece of correspondence.

10

Section 11.3 of the LGIP requires Nevada Hydro to “either: (i) execute the appropriate
number of originals of the tendered LGIA as specified in the directions provided by the CAISO
and return them to the CAISO, as directed, for completion of the execution process; or (ii) request
in writing that the applicable Participating TO(s) and CAISO file with FERC an LGIA in
unexecuted form.”
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II.

Reasons for Terminating the LGIA

The LGIA states that a party may terminate the LGIA in the event of a
default, subject to any required acceptance of the notice of termination by the
Commission. 11 A default is defined in the LGIA as the failure of a breaching
party to cure its breach in accordance with Article 17 of the LGIA. 12
As discussed below, Nevada Hydro has breached the terms of the LGIA
and is thus a breaching party. Further, Nevada Hydro has failed to cure its
breach. Therefore, Nevada Hydro is in default of its obligations under the LGIA
and the ISO is authorized to terminate the LGIA, subject to the Commission’s
acceptance of this notice of termination.
Nevada Hydro has failed to meet the milestone dates set forth in Appendix
B to the LGIA. Appendix B requires the milestone dates to be achieved in
sequence, which means that failure to timely achieve the earlier milestone dates
in Appendix B will, in turn, delay achievement of the later milestone dates. As
stated in the May 20 SDG&E notice, Nevada Hydro has not yet met the first
milestone date (item (a)) listed in Appendix B – submittal of written authorization
to SDG&E and the ISO to proceed with the design, procurement, and
construction of non-Stand Alone Reliability Network Upgrades.
Nevada Hydro’s failure to submit this written authorization to proceed will
by itself delay achievement of the In-Service Date and Commercial Operation
Date (“COD”) for the LEAPS project by two years (24 months), because SDG&E
requires 24 months for the design, procurement, and construction of non-Stand
Alone Reliability Network Upgrades. 13 The 24-month time frame for this design,
procurement, and construction work by SDG&E is set forth in Table B.2B of
Appendix B and thus was acknowledged and agreed to by the parties. The fact
that SDG&E’s activities require a 24-month time frame is just one of many
reasons that Nevada Hydro’s failure to submit an authorization for the
Participating TO (SDG&E) renders the timeframes for the successive steps
unachievable. Indeed, Nevada Hydro’s June 10 response concedes the point
that “the milestone dates in [the] LGIA are unrealistic at this point.” 14 The InService Date and COD are not arbitrary, they are specific requirements set forth
in the LGIA, which are not subject to change at any time as stated in the June 10
response. The studies, and subsequent dates for constructing the required
11

LGIA, Articles 2.3.2, 2.3.4, 17.

12

LGIA, Article 1, definition of “Default.”

13

See May 20 SDG&E notice at 1.

14

June 10 Nevada Hydro response at 7.
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network and reliability upgrades, are based on the proposed milestone dates
provided by the interconnection customer.
Moreover, the need for Nevada Hydro to restart the license application
process and the required attendant environmental documents for the LEAPS
project will only serve to delay the project’s In-Service Date and COD even more.
As explained above, the Commission has dismissed the license application for
the LEAPS project, and the comment period for Nevada Hydro’s subsequent
application for a preliminary permit for the LEAPS project has not yet ended.
Even if the Commission issues an order at some future time that grants Nevada
Hydro’s application for a preliminary permit, such an order will only start the clock
running on Nevada Hydro’s priority to file a license application during the
requested 36-month permit term. Nevada Hydro would then have to file for and
obtain Commission approval of the license application. It is reasonable to expect
that obtaining Commission approval for a license application – assuming it is
approved, which is by no means certain – will take a minimum of several years.
More than seven years passed between the submittal of Nevada Hydro’s original
license application in 2004 and the Commission’s order dismissing the license
application in 2011. Further, a report issued by Commission staff on
hydroelectric licensing explained that “the median time from application to
issuance is 43 months, and the average time is 52 months.”15 And, even
assuming that the LEAPS project receives a Commission license, obtaining a
license is only a prefatory step – the licensing process must be completed before
construction of the LEAPS project and the interconnection facilities can even
begin. As discussed above, the design, procurement, and construction of the
necessary non-Stand Alone Reliability Network Upgrades alone is expected to
take 24 months.
In sum, the proposed LEAPS project will be unable to achieve its InService Date and COD for an uncertain number of years, if it is able to achieve
them at all. Not surprisingly, Nevada Hydro is unable to propose any expected
dates for the LEAPS project to be built and start operating.
In its June 10 response, Nevada Hydro noted language in Appendix B
stating that the milestone dates are only estimated dates and do not obligate
Nevada Hydro to achieve the milestones by those dates, except that the InService Date “shall be in accordance with Section 3.5.1 of the LGIP.” 16 The
15

Report on Hydroelectric License Policies, Procedures, and Regulations – Comprehensive
Review and Recommendations Pursuant to Section 603 of the Energy Act of 2000, at 31 (May
2001), available on the Commission’s website at http://www.ferc.gov/legal/maj-ord-reg/landdocs/ortc_final.pdf. Those time periods do not include any time required for rehearing of license
orders or judicial review. Id. at 30 fn.70. The Commission staff report stated that “the median
time to act on rehearing was 13.6 months.” Id. at 44.
16

June 10 Nevada Hydro response at 4 & fn.6.
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relevant language in Section 3.5.1 of the LGIP states that “[t]he In-Service Date
may succeed the date the Interconnection Request is received by the CAISO by
a period of up to ten years, or longer where the Interconnection Customer, the
applicable Participating TO, and the CAISO agree, such agreement not to be
unreasonably withheld.”
This language in Section 3.5.1 of the LGIP must be evaluated against the
facts and circumstances of the project. The ISO received the Interconnection
Request for the LEAPS project on April 26, 2005, and therefore the ten-year
period for the LEAPS project will end in approximately 36 months, on April 26,
2015. Now, more than six years and nine months after the ISO received the
Interconnection Request, the LEAPS project is only in the midst of the
preliminary permitting process before the Commission, with an unclear but
certainly significant number of years to go before it might achieve its In-Service
Date. In light of these facts and circumstances, it is not unreasonable for the
Participating TO and the ISO to withhold agreement to additional extensions,
especially when considering that, at the present time, the ISO does not see that
Nevada Hydro has a reasonable basis on which to propose any future date as a
likely date by which it can assure it will reach Commercial Operation, least of all a
date on or before April 26, 2015. Given that more than seven years have passed
between the submittal of the original license application and the Commission’s
order dismissing the license application, and given the other delays discussed
above before the LEAPS project could begin operating, it is reasonable that
interconnection of the LEAPS project would have to be pursued under a new and
separate Interconnection Request and Interconnection Study set, rather than the
existing Interconnection Request and Interconnection Study set for the LEAPS
project and completed on May 15, 2007.
In its June 10 response, Nevada Hydro asserted that it should not be
expected to proceed with the development of the LEAPS project or to make
financial commitments with respect to the interconnection of the LEAPS project
until the negotiation of the Large Generation Interconnection Agreement among
Nevada Hydro, SCE, and the ISO is completed. 17 Nevada Hydro has not shown
a reasonable basis to make this assertion. No provision in the existing LGIA for
the LEAPS project, as accepted by Commission, makes the development of the
LEAPS project or Nevada Hydro’s financial commitments contingent upon the
completion of the Large Generator Interconnection Agreement with SCE and the
ISO. In this regard, Article 30.4 of the existing LGIA for the LEAPS project
among Nevada Hydro, SDG&E, and the ISO contains an integration clause
which reflects the fact that the written LGIA, including all appendices and
schedules attached thereto, constitutes the entire agreement among the Parties
with reference to the subject matter, which would encompass the milestones set
forth in Appendix B. Moreover, it is significant that nowhere in the Commission
17

June 10 Nevada Hydro response at 5.
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orders addressing the LGIA did the Commission provide that the effectiveness of
the existing LGIA for the LEAPS project depends on the subsequent completion
and execution of a Large Generator Interconnection Agreement with SCE and
the ISO. In fact, any such interdependence of those agreements and limitation
upon Nevada Hydro’s performance obligations under the existing LGIA would be
in conflict with the express terms of the existing LGIA and with the Commission’s
order unconditionally approving a May 11, 2008 effective date for that LGIA. 18
Indeed, the Commission’s very acceptance of the existing LGIA is in conflict with
Nevada Hydro’s interdependence argument: Logically, if Nevada Hydro’s
contention were correct, the Commission should have rejected the unexecuted
LGIA as premature until the Large Generator Interconnection Agreement with
SCE and the ISO was also completed and executed.
Thus, Nevada Hydro’s default of its obligations under the existing LGIA is
entirely unrelated to the issue of how the negotiations of the Large Generator
Interconnection Agreement with SCE and the ISO are progressing, and there is
no merit to Nevada Hydro’s argument that SDG&E and the ISO are precluded
from terminating the existing LGIA for the LEAPS project because of the
negotiations of the Large Generator Interconnection Agreement with SCE and
the ISO. 19 Moreover, this argument has become immaterial. As discussed
above, Nevada Hydro requested that the ISO file the Large Generator
Interconnection Agreement, and the ISO and SCE have done so.
Nevada Hydro’s June 10 response also erroneously asserted that SDG&E
and the ISO could not evaluate whether a proposal by Nevada Hydro to extend
the COD for the LEAPS project would constitute a Material Modification until
Nevada Hydro actually requested such an extension, because the requested
COD “will dictate the scope of potentially impacted customers.” 20 On the
contrary, the ISO and SDG&E can certainly evaluate the impact of various time
period extensions on other interconnection customers without waiting for a
specific time frame in a customer request. Consequently, it would be immaterial
to the ISO’s analysis whether Nevada Hydro had requested any particular
extension of the COD for the LEAPS project. In any event, Nevada Hydro’s
18

See California Independent System Operator Corp., 123 FERC ¶ 61,140, at P 1; Nevada
Hydro Co. and California Independent System Operator Corp., 129 FERC ¶ 61,098, at P 2.
Neither Nevada Hydro nor any other party in those Commission proceedings filed a request for
rehearing of the Commission’s unconditional approval of a May 11, 2008 effective date for the
existing LGIA for the LEAPS project.
19

See June 10 Nevada Hydro response at 5-6 (citing Section 17.1.1 of the existing LGIA for
the LEAPS project).
20

June 10 Nevada Hydro response at 6-7. Nevada Hydro’s Interconnection Request
included a requested COD for the LEAPS project of December 31, 2008. Appendix B sets forth a
COD for the LEAPS project of May 23, 2012.
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argument is moot. As discussed above, Nevada Hydro is in default of the LGIA
and is unable to propose any new expected date for the LEAPS project to start
operating.
In addition, the June 10 response suggested that, even if extending the
COD set forth in Appendix B would constitute a Material Modification, termination
of the LGIA and/or withdrawal of the Interconnection Request need not follow. In
support, the June 10 response asserted that the ISO expressed to the
Commission in its February 27, 2009 compliance filing “its willingness to waive,”
in connection with a determination that a deferred COD constitutes a Material
Modification, any provisions in the LGIP or LGIA that might be deemed to require
Nevada Hydro to withdraw and resubmit its Interconnection Request. 21
This assertion in the June 10 response overstates what the ISO actually
said in the February 27, 2009 compliance filing. In that filing, the ISO merely
stated that, if the ISO determined that the extension of the milestone dates
previously proposed by Nevada Hydro (which extension was reflected in the
milestone dates contained in Appendix B to the LGIA included in the compliance
filing from December 31, 2008 to May 23, 2012) would result in an adverse
impact on a lower-queued interconnection customer, and the remedy for the
adverse impact were to involve the construction of additional network upgrades
or the need for Nevada Hydro to fund the cost of construction of the network
upgrades in advance of its own construction schedule in order to provide
anticipated transmission capacity for the lower-queued interconnection customer,
then the ISO expected to propose an amendment to the LGIA to incorporate
responsibility of Nevada Hydro for those additional network upgrades or advance
funding; and, in conjunction with such an amendment, the ISO would “consider
seeking a waiver from the Commission of any provisions of the CAISO’s LGIP or
the LGIA that might be deemed to require Nevada Hydro to withdraw and
resubmit its interconnection request.” 22 Such limited consideration of whether to
seek a waiver is a far cry from the blanket assertion in the June 10 response that
the ISO is willing to seek a waiver in all circumstances, including the different
circumstances that prevail today, nearly three years after the ISO made that
limited statement and two months away from the current COD. Given Nevada
Hydro’s complete lack of progress in meeting the milestones set forth in
Appendix B, there is no reason for the ISO to seek a waiver of the provisions of
the LGIP or LGIA on Nevada Hydro’s behalf.

21

June 10 Nevada Hydro response at 7 (citing ISO compliance filing, Docket No. ER08654-003, at 8-9 (Feb. 27, 2009)) (quotation marks omitted).
22

ISO compliance filing, Docket No. ER08-654-003, at 9 (emphasis added).
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III.

Service

Copies of this filing have been served upon Nevada Hydro, SDG&E, the
California Public Utilities Commission, and the California Energy Commission. In
addition, the filing has been served upon all ISO scheduling coordinators and
posted on the ISO website.
IV.

Correspondence

Communications regarding this filing should be addressed to the following
individuals, whose names should be placed on the official service list for this
proceeding:
Michael Kunselman
Bradley R. Miliauskas
Alston & Bird LLP
The Atlantic Building
950 F Street, NW
Washington, DC 20004
Tel: (202) 239-3300
Fax: (202) 239-3333
E-mail:
michael.kunselman@alston.com
bradley.miliauskas@alston.com

Nancy Saracino
General Counsel
Sidney M. Davies
Assistant General Counsel
Baldassaro “Bill” Di Capo
Senior Counsel
California Independent System
Operator Corporation
250 Outcropping Way
Folsom, CA 95630
Tel: (916) 351-4400
Fax: (916) 608-7296
E-mail: sdavies@caiso.com
bdicapo@caiso.com
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V.

Conclusion

For the reasons set forth above, the ISO requests that the Commission
accept this notice of termination effective November 7, 2011, i.e., the date on
which the ISO sent the notice of termination set forth in Appendix C to Nevada
Hydro. Please contact the undersigned with any questions.

Sincerely,

Michael Kunselman
Bradley R. Miliauskas
Alston & Bird LLP
The Atlantic Building
950 F Street, NW
Washington, DC 20004

/s/ Baldassaro “Bill” Di Capo_
Nancy Saracino
General Counsel
Sidney M. Davies
Assistant General Counsel
Baldassaro “Bill” Di Capo
Senior Counsel
California Independent System
Operator Corporation
250 Outcropping Way
Folsom, CA 95630

Counsel for the California Independent System Operator Corporation

Attachment A

Rodney Winter
Generation Interconnection Project Manager
San Diego Gas & Electric Company
8316 Century Park Court, CP52K
San Diego, CA 92123
Tel: 858-654-1799
Fax: 858-654-1692
rwinter@semprautilities.com

May 20, 2011

Mr. Rexford Wait
The Nevada Hydro Company, Inc.
2416 Cades Way
Vista, California 92083

Re: Default of Lake Elsinore Advanced Pump Storage Project LGIA
Dear Mr. Wait:
The unexecuted Large Generator Interconnection Agreement (LGIA) between The
Nevada Hydro Company, Inc. (TNHC), San Diego Gas & Electric Company (SDG&E),
and the California Independent System Operator Corporation (CAISO) for the Lake
Elsinore Advanced Pumped Storage (LEAPS) project filed at the Federal Energy
Regulatory Commission (FERC) was accepted by FERC with an effective date of May
11, 2008.
To date, the CAISO and SDG&E are not aware of any action taken on behalf of TNHC
to comply with the LGIA steps necessary to provide notice to SDG&E to proceed with
design, procurement and construction activities.
The In Service Date (back feed power) of August 1, 2011 included in the LGIA is
unachievable. SDG&E requires 24 months for design, procurement and construction of
Non-Stand Alone Network Upgrades. SDG&E would have required written notice to
proceed and security by August 1, 2009 to meet the proposed In Service Date.
Pursuant to LGIP Section4.4.5., if TNHC again proposes to extend the COD of the
project beyond three (3) years from the December 31, 2008 COD provided in the
original IR would result in a Material Modification.
In light of the foregoing and the information provided, TNHC is in Breach of the LGIA.
Pursuant to Article 17.1 SDG&E and the CAISO hereby provide written notice of such
Breach to TNHC. TNHC shall have thirty (30) Calendar Days from receipt of a Default
notice to cure such Breach, and that if such breach is not capable of cure within 30
days, the breaching party shall commence the cure and diligently complete the cure
within ninety (90) Calendar Days after the Notice As indicated above, it would appear

that achievement of the milestones within a 90 day period is not objectively achievable.
In such cases, Article 17.2.1 permits a non defaulting party to declare a default and
terminate the LGIA.
Unless THNC can provide notice within 30 Calendar days from your receipt of this
Default notice letter to objectively establish how it can meet the project milestones
within 90 Calendar Days of such receipt, then SDG&E and the CAISO shall terminate
the LGIA.
Please feel free to contact me at 858-654-1799, or Linda Wright with the CAISO
(lwright@caiso.com; 916/351-4470) with any questions
Sincerely,

<Original Signed>

Rodney Winter
Generation Interconnection Project Manager

cc:
David Kates (dkates@sonic.net)
Rexford Wait (rwait@controltechnology.org)
Brij Basho (bbasho@caiso.com)
Bill Di Capo (bdicapo@caiso.com)
Bob Emmert (remmert@caiso.com)
Steve Rutty (srutty@caiso.com)
Linda Wright (lwright@caiso.com)
Mariam Mirzadeh (mmirzadeh@semprautilities.com)
Will Speer (wspeer@semprautilities.com)
James Walsh (jwalsh@semprautilities.com)
Rodney Winter (rwinter@semprautilities.com)

Attachment B

Attachment C

Attachment D

