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98 FERC O 61, 355
UNI TED STATES OF AMERI CA
FEDERAL ENERGY REGULATORY COWM SSI ON

Bef ore Conmi ssioners: Pat Wod, |11, Chairnman;
WIlliamL. Massey, Linda Breathitt,
and Nora Mead Brownel | .

CGenerator Coalition Docket Nos. ELO2-

000
and
ERO1-
2201-
000

V.

Entergy Services, Inc.

ORDER ON COWPLAI NT AND ESTABLI SHI NG HEARI NG
PROCEDURES AND CONSCLI DATI NG
DOCKETS

(I'ssued March 28, 2002)
1
On January 8, 2002, Generator Coalition (Coalition or
Conpl ainants) filed a conplaint alleging, anong other things,

that the Entergy Qperating Conpanies' (Entergy) rates and
practices associated with its Generator |nbal ance Agreenent (Qd A)
are unjust and unreasonabl e and unduly discrimnatory and

1

Generator Coalition consists of: Calcasieu Power, LLC
Cal pine Central, L.P.; Exelon Generation Conpany, LLC, Mrant
Aneri cas Energy Marketing, LP; Perryville Energy Partners, LLC
Wightsville Power Facility, LLC, M ssissippi Delta Energy
Agency; C arksdale Public Utilities Comm ssion; Public Service
Conmi ssion of Yazoo City; Occidental Chenical Corporation; PLC II
LLC, Reliant Energy Power Generation, Inc.; TECO Power Services
Corp.; Tenaska Frontier Partners, Ltd.; and WIIians Energy
Mar keting & Tradi ng Conpany.

2

Entergy Services, Inc. is a service conpany affiliate of
the Entergy Operating Conpanies and acts as their agent with
respect to, anong other things, the execution and adninistration
of certain contracts and in proceedings at the Conmi ssion. The
Entergy Operating Conpanies are: Entergy Arkansas, Inc.; Entergy
GQulf States, Inc.; Entergy Louisiana, Inc.; Entergy M ssissippi,
Inc.; and Entergy New Ol eans, Inc.
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preferential. This order sets certain issues raised by that
conpl aint for investigation and hearing and consolidates this
proceedi ng with another proceeding containing simlar issues of
3

| aw and fact. This order benefits custonmers by providing a
forum where they can address the issues surrounding Entergy's
G A This order also benefits consuners by ensuring that rates
and practices surroundi ng generator inbalance service will be
just and reasonable and not unduly preferential or prejudicial

The Conmi ssion s Prior Oder

On June 1, 2001, in Docket No. ER01-2201-000, Entergy filed
4
changes to its G A proposing, anong other things, to expand the
scope of the G Ato apply to all generators that schedul e
el ectric energy over Entergy's transm ssion system |In our order
5

of July 27, 2001, we accepted and suspended Entergy's submittal
made it effective August 1, 2001, subject to refund, and
est abl i shed hearing procedures.

Conpl ai nt

On January 8, 2002, Coalition filed the conplaint at
i ssue here, alleging that Entergy: (a) overcharges for
generation inbal ance services by overstating its increnental
6
cost for supplying balancing energy under its G A, (b)
refuses to credit those generators that do not under-deliver
el ectric energy (so-called non-offending generators) with
7

the penalties that Entergy collects under the A, (c)
prevents unaffiliated generators from purchasing or self-
suppl yi ng generation inbal ance services, thus forcing

3
This order is without prejudice to any ruling that m ght be
made in the Standard Market Design Proceedi ng, Docket No. RM)1-
12-000.
4
Entergy's Standard G A was originally filed in 1999 in
Docket No. ER99-3084-000, et. al. The proceeding resulted in a
settlenent that was approved by the Conmission on March 17, 2000.
Entergy Services, Inc., 90 FERC 0O 61, 272 (2000).
5
Entergy Services, Inc., 96 FERC O 61, 148 (2001).

Conplaint at 2, 13-21. Coalition also requests that the
Conmi ssion direct Entergy to post the increnental costs of all
energy purchases and generation, with specific identification of:
avoi ded costs paynents to qualifying facilities; sales data; and
top-of -t he- hour system |l anbda (the hourly increnmental cost of

energy).
7
Id. at 2, 20.
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unaffiliated generators to pay inflated costs for bal anci ng
8

ener gy; (d) violates Entergy's own Standards of Conduct by

allowing its whol esal e merchant armto control numerous
transm ssion-related functions (such as the declaration of
9
"Low Load Events" and the determ nation of when Entergy s
transm ssi on system can accommodate Start-ups and Shut -
10
downs) ; (e) refuses to include an appropriate Regional
Transm ssion Organi zation (RTO clause inits G A nmaking it
clear that generators nay, at their discretion, obtain
generator inbal ance services froman RTO w de generatorll
i mbal ance narket that may be inplemented in the future;
and, (f) fails to explain or justify the criteria Entergy
12
uses when it declares a "Low Load Event."

Coalition requests that the Conmi ssion require Entergy
to nodify its G A as discussed below or, in the alternative,
to set the issues for hearing and consolidate this docket
wi th the ongoi ng proceedings in Docket No. ER01-2201-000.

Noti ce, Answers and |nterventions

Notice of Coalition's conplaint was published in the
Federal Register, 67 Federal Register 2,429 (2002), with
answers, protests or interventions due on or before January
28, 2002.

The Council of the City of New Ol eans, Louisiana (New
Oleans) filed a tinely notice of intervention, raising no

8
Id. at 2, 22-28. Coalition alleges that nmenbers cannot

sel f-supply generation inbal ance service or receive such service
froma third party because: (1) Entergy's source and sink
requi renents preclude such transactions; (2) it is unclear
whet her those generators seeking to self-supply would have the
right to use secondary points of receipt; and (3) unaffiliated
generators, unlike Entergy's own generators, may have to identify
secondary points of receipt.

A "Low Load Event" is any period during which Entergy nay
be required to take a facility off-line due to | ow | oad
conditions, based on criteria such as load profiles and
generating schedules, to naintain nmninumstable operating |evels
consistent with prudent utility practice. Entergy GA Art. |
O1(K), Oiginal Sheet No. 422.

10

Conplaint at 2, 31-36.
11

Id. at 2, 30-31.
12

Id. at 2-3, 28-30.
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substantive issues. The following entities filed tinely
notions to intervene in this proceeding, raising no
substantive issues: NRG Energy, Inc. (NRG, the Muinici pal
Energy Agency of M ssissippi (MEAM, Lafayette Utilities
System (Laf ayette), Louisiana Energy and Power Authority
(LEPA), Arkansas Electric Cooperative Corporation (Arkansas
El ectric), PGE National Energy G oup Conpany (PG&E)

13

Sout hern Conpany Services, |Inc. (Southern) and Conoco,
Inc. (Conoco). Duke Energy North Anerica, LLC (Duke
Energy), International Paper Conpany (International Paper)
and Dominion Virginia Power filed untinely notions to

i ntervene, raising no substantive issues.

On January 28, 2002, Entergy filed an answer to the
complaint. Entergy argues that the rates, terns and
conditions of its G A are just and reasonable. It contends
anong other things, that the pricing provisions in the A
i nclude the actual cost of energy resources that Entergy
uses to supply the schedul es that the generators do not
meet. According to Entergy, this includes the cost of
advance purchases of electric energy that Entergy requires
in order to ensure that energy is always available to supply

gener at or i nbal ances.

In response to Coalition's request that the Commi ssion
require Entergy to credit non-offending generators with the
penalties that it collects under its G A Entergy nmintains
that: (a) the Commi ssion has never required crediting with
respect to generator inbalances; (b) bal ancing charges are
not penalties, but nerely reinburse Entergy for its costs;
and (c) the proposed credit would dimnish the incentives
for generators to keep their schedul es and generation in

15
bal ance.

Entergy also states that it does not prohibit
generators from sel f-supplying inbal ances. Entergy states
that, under the G A generators can: (a) obtain inbal ance
service fromthird parties; (b) nove to another control area
or formtheir own control area; or (c) schedule | ess than
t hei r nmaxi mum out put and provide their own reserves.

13
Sout hern Conpany Services, Inc. is the service conpany
affiliate of the Southern Qperating Conpanies: Al abama Power
Conpany, GCeorgi a Power Conpany, Qulf Power Conpany, M ssissipp
Power Conpany, Savannah El ectric and Power Conpany, and Sout hern
Power Conpany.
14

Answer at 14-15.

15
Id. at 15-16.
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Entergy agrees to include a provision in the GAto
al |l ow generators to use RTO generator inbalance services in
lieu of Entergy's G A once there is an RTO generator
i mbal ance narket. Entergy proposes its own anendnent to the
G A to ensure that generators can take advantage of such an
energy inbal ance narket. Entergy also agrees to further
16

define the phrase "Low Load Event."

Finally, Entergy naintains that it is in full
compliance with the requirenents of the separation of
17
functions provisions of Order No. 889.

Di scussi on
Prelimnary Matters

Pursuant to Rule 214 of the Conmission's Rules of
18

Practice and Procedure, the notice of intervention of New
Ol eans, and the tinely, unopposed notions to intervene of
NRG Arkansas Electric, Lafayette, LEPA, MEAM Conoco,
Sout hern, and P&E, serve to nake themparties to this
proceeding. We will grant Duke Energy's, International
Paper's and Dominion Virginia Power's untinely, unopposed
notions to intervene, given their interest in this
proceedi ng, the early stage of the proceeding, and the
absence of any undue prejudice or del ay.

Overvi ew

In this order, we address certain of the matters raised
by conpl ai nants. As to other issues, however, we wll
institute an investigation and order a hearing.

16
Id. at 23-26.
17
See Open Access Sanme-Tine Informati on System and Standards
of Conduct, Order No. 889, 61 Fed. Reg. 21,737 (1996), FERC
Stats. & Regs., Regul ations Preanbles, July 1996- Decenber 2000,
0 31,035, at 31,590 (1996), order on reh'g, Order No. 889-A 62
Fed. Reg. 12,484 (1997), FERC Stats. and Regs., Regul ations
Preanbl es, July 1996- Decenber 2000 0O 31,049 (1997), reh'g deni ed,
Order No. 889-B, 81 FERC O 61,253 (1997), aff'd in relevant part
sub nom Transm ssion Access Policy Study Goup v. FERC, 225 F.
3d 667 (D.C. Cr. 2000), aff'd sub nom New York v. FERC, 122 S.
Ct. 1012 ( 2002).
18

18 C.F.R [ 385.214 (2001).
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Sunmary Di sposition
1. Posting of Hourly Increnental Cost Data

Coalition asks the Commission to require Entergy to
post hourly increnental cost data and detail ed contract
informati on for the purpose of auditing the Entergy System

I ncrenental Cost (ESIC).

We have previously addressed the issue and instead 20
required Entergy to verify ESIC informati on upon request.
We see no reason to depart fromthis approach. Accordingly,
we will deny this aspect of the conplaint.

2. Credits for Non-Ofending Generators

Coalition requests that we direct Entergy to credit
non- of fendi ng generators with the penalties that it collects
under its G A |In support of this request, Coalition cites
Conmi ssion findings regarding the crediting of penalty
revenues from (1) energy inbal ance service; (2) capacity
deficiencies in PIM and (3) penalties collected from gas

21
pi pel i nes. Entergy responds that crediting here is
neither required by Commi ssion precedent nor proper for
22
generation i nbal ance service.

While we recently required crediting of revenues from
23

ener gy i nbal ance service (i.e., an inbalance resulting
froma variance between actual and schedul ed | oad), we will
not require crediting of revenues from generator inbal ance
service (i.e., an inbalance resulting froma variance
bet ween actual and schedul ed generation) and will not set
this issue for hearing.

19
Conpl aint at 15-19 and 21.
20
See Entergy Services, Inc., 96 FERC 0O 61, 148 at 61, 638
(2001) (Entergy).
21

Conpl ai nt at 20.
22
Answer at 15 and 16.
23
See Carolina Power & Light Co., 97 FERC 0O 61, 048 at
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As stated in Order No. 888-A and other generation
24

i mbal ance orders, the Conmi ssion expects generators to be
able to neet their schedules with precision. This
expectation stands in contrast to the physical realities of
energy i nbal ance where the anount of energy taken by load in
an hour is variable and not subject to the control of either
a whol esal e seller or a whol esal e requirenents buyer. G ven
the differences between the two services, the Commission's
decision in Carolina regarding crediting penalty revenues
for energy inbalance service is not applicable here.

We agree with Entergy that the charges in the G A that
i ntervenors want to share w th non-offending generators,
conpensate Entergy for its costs in providing this service,
and thus are not penalties. Neither the allocation of
penalty revenues in PIMs capacity credit nmarket nor the
al | ocation of penalty revenues in the gas pipeline industry
is relevant to our treatnent of charges for generator
i mhal ance servi ce.

3. Designation of Qut-of-Balance CGenerators as
Si nks

Conpl ai nants suggest that nmenbers should be able to
desi gnate "out-of -bal ance" generators as sinks. Entergy
responds that designating an out-of-bal ance generator as a
sink is unnecessary and inconsistent with electrical
realities; noreover, the inbalance can be provided directly

25
to the load, assunming transnmission is avail able.

We will deny conpl ai nants' suggestion to allow a
generating unit to be designated as a sink. This is a
collateral attack on our decision in Wsconsin and on our

24
Pronoti ng Wol esal e Conpetition Through Qpen Access Non-

Di scrim natory Transm ssion Services by Public Uilities;
Recovery of Stranded Costs by Public Utilities and Transmitting
Uilities, Oder No. 888-A 62 Fed. Reg. 12,274 (March 14, 1997),
FERC Stats. and Regs., Regul ations Preanbles, July 1996- Decenber
2000 0O 31,048 at 30,230 (1997), order on reh'g, Order No. 888-B,
81 FERC O 61, 248 (1997), order on reh'g, Oder No. 888-C, 82 FERC
0 61,046 (1998), aff'd in relevant part sub nom Transnmni ssion
Access Policy Study Group, et al., v. FERC, 225 F. 3d 667 (D.C
Cir. 2000), aff'd sub nom New York v. FERC, 122 S. C. 1012
(2002); Tanpa El ectric Conpany, 90 FERC O 61, 330 at 62,108 n.7
(2000); N agara Mohawk Power Corporation, 86 FERC OO0 61, 009 at
61,026 n.11 (1999).

25

Conpl aint at 23; Answer at 21.
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previ ous acceptance of Entergy's source and sink
26
requirenents.

O her | ssues

Coalition proposes to nodify |language in the GAto
all ow generators at their sole discretion to choose to take
generator inbal ance service froman RTO generator inbal ance

27
mar ket .

Entergy agrees to include a provision inits GAto
enabl e generators to use RTO i nbal ance service in lieu of
Entergy's G A but Entergy states that it should be entitled
to the same protections that other control area operators
whose generation inbal ance rate schedul es were accepted for

28
filing are afforded.

We find no need to rule on Coalition's concerns
regarding insertion of an RTO clause in the GA at this tine
nor will we set this issue for hearing. Gven the lack of a
Conmi ssi on-approved RTO that enconpasses Entergy's control
area at this time, we decline to prescribe or set for
hearing specific tariff |language for this issue. Moreover,
Entergy in its answer agrees with the proposition that
generators should have the right to use RTO arrangenents for

29
i mhal ance servi ce.

| ssues Set for Hearing

Based on a review of the parties' pleadings, it appears
that the G A and the rates and practices under the 4 A,
aside fromthose natters summarily di sposed of above, nmay be
unj ust and unreasonabl e, unduly discrimnatory or
preferential or otherw se unlawful. Accordingly, the
Conmission will institute an investigation of the G A and
the rates and practices under the A A, under section 206 of
t he Federal Power Act.

In cases where, as here, the Comm ssion institutes an
i nvestigation on conpl aint under section 206 of the Federal

26
See Wsconsin Power & Light Conpany, 84 FERC 0O 61, 300 at
62,385 (1998) (Wsconsin); Entergy Services, Inc., 91 FERC
0 61,151 at 61,565-66, reh'g denied, 92 FERC O 61, 108 (2000).
27
Conpl ai nt at 31.
28
Answer at 24 and 25.
29
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Power Act, section 206(b) requires that the Commi ssion
establish a refund effective date that is no earlier than 60
days after the filing of the conplaint, but no later than
five nmonths subsequent to the expiration of the 60-day
period. Consistent with our general policy of providing

30

maxi mum protection to custoners, we will set the refund
effective date as of the date 60 days after the date of the
filing of the conplaint, or March 9, 2002

Section 206(b) also requires that, if no final decision
is rendered by the refund effective date or by the
concl usi on of the 180-day period comrenci ng upon initiation
of a proceedi ng pursuant to section 206, whichever is
earlier, the Conmmi ssion shall state the reasons why it has
failed to do so and shall state the best estimate as to when
it reasonably expects to nmake such a decision. Odinarily,
to inplenent that requirement, we would direct the presiding
judge to provide a report to the Commission 15 days in
advance of the refund effective date in the event the
presiding judge has not by that date: (1) certified to the
Conmi ssion a settlenent which, if accepted, woul d di spose of
the proceeding; or (2) issued an Initial Decision. The
presiding judge's report woul d advi se the Conmi ssion of the
status of the investigation and provide his or her best
estinmate of the expected date of the certification of a
settlenment or the Initial Decision. This, in turn, would
al | ow the Conmission on or before the refund effective date
to estinmate the date when it expects to render its decision

However, since we have established a refund effective
date of 60 days after the filing of the conplaint, i.e.
March 9, 2002, we obviously cannot follow our usua
procedure. Al though we do not have the benefit of the
presiding judge's report, based on our review of the record
we expect that, assunming the case does not settle, the
presi ding judge should be able to render a decision within
thirteen nonths or by April 30, 2003. |If the presiding
judge is able to render an initial decision by that date,
and assumi ng the case does not settle, we estinmate that we
will be able to issue our decision within approximately
seven nonths of the filing of briefs on and opposing
exceptions or by January 31, 2004.

Consol i dati on

30
See, e.g., Sem nole Electric Cooperative, Inc. v. Florida
Power & Light Conpany, 65 FERC O 61,413 at 63,139 (1993); Cana
El ectric Conpany, 46 FERC O 61, 153 at 61,539, reh'g denied, 47
FERC O 61, 275 (1989).
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Because Docket Nos. ER01-2201-000 and ELO2-46-000 share
conmon i ssues of |aw and fact, we will consolidate themfor
pur poses of hearing and investigation.

The Conmi ssion orders:

(A Duke Energy's, International Paper's and Doni nion
Virginia Power's untinely notions to intervene are hereby
gr ant ed.

(B) Pursuant to the authority contained in and
subject to the jurisdiction conferred upon the Federal
Energy Regul atory Commi ssion by Section 402(a) of the
Department of Energy Organi zation Act and the Federal Power
Act, particularly Section 206 thereof, and pursuant to the
Commi ssion s Rules of Practice and Procedure and the
regul ati ons under the Federal Power Act (18 C. F.R Chapter
1), a public hearing shall be held in Docket No. ELO2-46-000
into the reasonabl eness of the G A and the rates and
practices under the A as discussed in the body of this
order.

(O Docket Nos. ER01-2201-000 and ELO02-46-000 are
hereby consolidated for purposes of hearing and deci sion.
The presiding adm nistrative | aw judge designated to preside
in Docket No. ERO01-2201-000 shall determ ne procedures best
suited to accomodat e consolidation of Docket No. ELO02-46-
000 with the pending proceeding.

(D) The refund effective date in Docket No. ELO2-46-
000 is March 9, 2002.

By the Conmi ssion. Conm ssioner Massey concurred with a
separate

statement attached.
( SEAL)

Li nmood A. Wat son,
Jr.,
Deputy Secretary.

UNI TED STATES OF AMERI CA
FEDERAL ENERGY REGULATORY COWM SSI ON

http://cips.ferc.gov/Q/CIPS/ELECTRIC/EL/EL02-46.00A.TXT 3/29/02



Page 11 of 12

CGenerator Coalition Docket Nos.
ELO2- 46- 000 and
ER01-2201- 000

V.
Entergy Services, Inc.

(I'ssued March 28, 2002)
MASSEY, Conmi ssioner, concurring:

I will concur in today s order for many of the sane
reasons that informed ny concurrence in an order two years
ago that approved Entergy s Attachment Mto its Open Access
Transmi ssion Tariff. Yet, there remains a stark difference
bet ween network access service and point-to-point service
under Order No. 888 that causes me sonme concern. This
difference is reflected in the source-and-sink requirenents
set out in Entergy s tariff.

The principle of conparability adopted in Order No. 888
requires that Entergy allow generators to self-supply
generation inbal ance service or receive such service from
third party suppliers. In order to achieve this goal, a
generator nust be able to secure point-to-point transm ssion
service necessary to transnit energy through Entergy s
systemto the out-of-balance generator. |In their conplaint,
the Generator Coalition alleges that Entergy s source-and-
sink requirenents inpede a generator s ability to self-
supply generation inbal ance service, because Entergy s
tariff specifies that neither a generator nor a generator-
only control area will be accepted as a valid sink.
According to the Generator Coalition conplaint, for a
generator to self-supply its generation inbalances (or use a
third-party supplier) it nust be able to designate the out-
of - bal ance generator as a sink. Because under Entergy's
tariff sinks nust be | oads and not generators, and because
Entergy does not designate its own generators as |loads in
using its point-to-point transm ssion service, the
Conmi ssion previously approved Entergy s source-and-sink
requirenents as consistent with the principles of
conparability.

Today s order rests on Conmi ssion precedent, including
Order No. 888 s principle of conparability, in rejecting the
Generator Coalition s allegations that the Entergy source-
and-sink requirenments inpede the ability of a generator to
self-supply its generation inbalances. The order cites
W sconsi n Power & Light

2
1
Conpany, where the Commission rejected a firm point-to-
poi nt transmni ssion service agreenent that would have listed
a generation unit as the point of delivery, or sink. W
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reject the conplaint as a collateral attack on the
Conmi ssion s decision in the Wsconsin Power order, and as a
| egal nmatter, this nmay be the correct call

However, nuch has changed in the years since Oder No.
888, and the Commission is in the process of establishing
the essential elenments of a standard narket design that
should put a finer point on conparability issues. As | read
the Worki ng Paper on Standard Market Design, the Network
Access Service and the market operations envisioned would
provide the needed flexibility to all market participants to
meet their grid responsibilities efficiently and on a
conparabl e basis. There would be a single transm ssion
service that all generators would operate by, an inbal ance
mar ket, and an i ndependent operator that would adninister
both. In short, under the framework set out in the SMD
paper, the problemin this case would not ari se.

That is how !l read it, and | aminterested in
comrenters addressing this issue. Certainly, this
interpretation would solve the issue raised by the Generator
Coalition s conplaint and is fully consistent with the
principles of conparability.

I have sone hesitancy in dismssing this issue because
this problem should be solved. | want the Comm ssion to
solve it in the Standard Market Design Rul enaki ng.

Wth these thoughts in mnd, | will concur in today s
order.

WIlliamL. Massey
Conmi ssi oner

84 FERC O 61,300 (1998).
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