Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

ORIGINAL

DICKSTEIN SHAPIRO MORIN & OSHINSKYLLP
2101 L Street NW o Washington, DC 20037-1526

Tel (202) 785-9700 » Fax (202) 887-0689
Writer's Direct Dial: (202) 572-2618
E-Mail Address:WemsteinAGdsmo.com

November 30, 2005
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Magalie Roman Salas i
Secretary oo
Federal Energy Regulatory Commission AESIE
888 First Street, N.E. = :3
Washington, D.C. 20426 -

Re:  Duke Energy Oakland, LLC, Docket No. ER05-115-000
QOffer of Settlement
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|

Dear Secretary Salas:

Pursuant to Rule 602 of the Rules of Practice and Procedure of the Federal
Energy Regulatory Commission (“Commission”), 18 C.F.R. § 385.602, Duke Energy
Oakland, LLC (“DEQO”), the California Independent System Operator Corporation (the
“CAISO"), Pacific Gas and Electric Company (“PG&E"), and the California Electricity
Oversight Board (the “CEOB”} (collectively, the “Parties”) enclose an original and
fourteen copies of an Offer of Settlement, which is comprised of the following

documents:
1) Explanatory Statement;
2) Offer of Settlement;
3) Schedule for the recovery of negative salvage value;

4) Clean and red-lined tariff sheets reflecting revisions to the RMR Rate
Schedule Sheets pursuant to the Settlement Agreement; and

5) DEO Facility’s entire Rate Schedule.

Please contact the undersigned if you have any questions regarding this filing.

Sincerely,

%(/%/aé’

rew 5. Weinstein
Attorney for Duke Energy Oakland, LLC

cc: All Parties of Record
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Duke Energy Oakland, LLC Docket No. ER05-115-000

EXPLANATORY STATEMENT
IN SUPPORT OF OFFER OF SETTLEMENT

Pursuant to Rule 602(c)(1)(ii) of the Rules of Practice and Procedure of the
Federal Energy Regulatory Commission (“Commission”), 18 C.F.R. § 385.602(c)(1)(ii)
(2005), Duke Energy Oakland, LLC (“DEQO”), the California Independent System
Operator Corporation (the “CAISO"”), Pacific Gas and Electric Company (“PG&E”), and
the California Electricity Oversight Board (the “CEOB”) (collectively, the “Parties”),
hereby submit this Explanatory Statement in support of the Offer of Settlement,
submitted to resolve certain issues in the above-captioned proceeding.! The attached
Settlement Agreement and the three appendices to the Settlement Agreement constitute

the Offer of Settlement in this case.? This Explanatory Statement is not intended to alter

! While not a party to the attached Settlement Agreement, the California Public Utilities
Commission (“CPUC") has authorized the Parties to state that CPUC does not oppose the
Settlement Agreement.

2 Appendix A includes the schedule for the recovery of negative salvage value. The Annual
Fixed Revenue Requirement (“AFRR") rates for RMR Agreement Schedule F are set by the
Settlement Agreement for Contract Years 2005 through 2007, and the depreciation component
of the AFRR (as well as the Gross Depreciable Plant and Depreciation Reserve) are also fixed by
the Settlement Agreement for Contract Years 2008 through 2014. Appendix B includes the
clean and red-lined tariff sheets reflecting revisions to RMR Rate Schedule Sheets pursuant to
the Settlement Agreement. Capitalized terms in the Settlement Agreement, and in this
Explanatory Statement, if not otherwise defined in the Settlement Agreement, have the meaning
provided in the standard RMR contract (the “RMR Contract”) attached as Appendix A to the
settlement known as the “Second Stipulation” in Docket Nos. ER98-441-000, et al., and
approved in California Independent System Operator Corp., 93 FERC { 61,089 (2000).
Appendix C includes DEO Facility’s entire Rate Schedule, filed in accordance with the Second
Stipulation and in compliance with FERC Order No. 614.
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any of the provisions of the Settlement Agreement or of its appendices, and is provided
in accordance with the Commission’s rules.
L BACKGROUND

DEQ is the owner and operator of the Oakland generating station at Oakland,
California (the “DEO Facility”). Since April 1, 1998, when the CAISO began operations,
all of the capacity of the DEO Facility has been designated by the CAISO as necessary
for local reliability needs and thus has been subject to a “reliability must run” (“RMR")
contract between the CAISO and the plant operator. Broadly speaking, the RMR
contract authorizes the CAISO to call on the DEQ Facility units to provide specified
levels of energy and ancillary services and requires the CAISO to make specified fixed
and variable-cost payments to DEO. Under Section 5.2.8 of the CAISO Tariff, costs
payable by the CAISO under the RMR contract for DEQO Facility are passed through to
PG&E:?

By order issued December 17, 1997, in Docket Nos. ER98-441-000, et al., the
Commission placed the initial RMR contracts for the DEO Facility and other RMR Units
in California into effect, subject to refund, as of the date the CAISO began operations.
The DEO Facility contract was in substantially the same form as other contracts
covering other RMR Units, with variations for unit-specific costs and operating
characteristics. On April 2, 1999, the CAISO, the owners of all of the RMR Units in
California, the three Responsible Utilities, and other parties to Docket Nos. ER98-441-
000, et al., (including the CPUC and CEOB) filed an offer of settlement in those dockets

(the “First Stipulation”) substantially revising the standard terms for RMR contracts,

2 Section 5.2.8 provides that costs incurred by the CAISO under an RMR contract for a
generating plant are to be borne by the utility in whose service territory the generating plant is
located (the “Responsible Utility”).

3 The docket for the contract covering the DEO Facility was Docket No. ER98-495-000.

2
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but leaving a number of issues subject to litigation or further settlement efforts. The
First Stipulation was approved by the Commission in May 1999, and the revised
contract terms (the “DEO RMR Agreement”) took effect, as to the DEO Facility, on June
1, 1999.¢

Under the revised contract, the CAISO pays DEQO various charges, including
a Monthly Option Payment that is based, in part, upon the Annual Fixed Revenue
Requirement (“ AFRR”) for each of the RMR Units.> The contract provides, however,
that the AFRR is subject to adjustment on January 1 of each year, to reflect actual costs
for the 12-month period ending the previous June 30.¢

On October 29, 2004, DEO filed in Docket No. ER05-115-000: (1) revisions to
certain rate schedule sheets of the DEO RMR Agreement reflecting the updated AFRR
and other annual updates (“RMR Rate Schedule Sheets”); (2) an informational filing
that included the proposed changes to its AFRR for the year 2005, pursuant to Schedule
F of the DEO RMR Agreement; and (3) revisions to the Depreciation and Mortality
Statistics, as set forth in Schedule F, Exhibit B of the DEO RMR Agreement (collectively,
the “October 29 Filing”).

The CAISO, CEOB, CPUC, and PG&E subsequently filed Motions to
Intervene in this proceeding. On December 13, 2004, the CAISO, CEOB, CPUC and
PG&E filed a Joint Protest identifying certain deficiencies in the filing, and requesting

that the Commission defer action in this proceeding to allow time for informal

4 California Independent System Operator Corp., 87 FERC 1 61,250 (1999). The Second
Stipulation, see supra n.2, covered some of the issues not resolved in the First Stipulation.

5 See Schedule B of the standard “RMR Contract,” which, excluding certain schedules, is
Appendix A to the Second Stipulation.

6 See Schedule F of the RMR Contract.
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settlement discussions to proceed. On December 23, 2004, DEO filed an answer in
opposition of the Joint Protest, generally denying its assertions.

On January 6, 2005, the Commission accepted for filing, and suspended for a
nominal period, the proposed revisions to the DEO RMR Agreement. In addition, the
Commission initiated settlement procedures pursuant to Rule 603 of the Commission’s
Rules of Practice and Procedure. On January 14, 2005, DEO and PG&E jointly requested
that the Chief Judge defer appointment of a settlement judge to allow the parties in the
proceeding to resolve outstanding issues through informal settlement discussions. On
January 19, 2005, the Chief Judge granted this request, deferring appointment of a
settlement judge for thirty days, and directing DEO and PG&E to file a status report
notifying the Chief Judge of progress made in settlement discussions, if no settlement
had been reached by February 18, 2005.

For the period of February through September 2005, the Movants filed
monthly status reports describing the progress made in the settlement discussions and
requesting the continued deferment of the appointment of the settlement judge.® In
response to each status report, the Chief Judge found good cause warranting the
continued deferral of the appointment of a settlement judge, and reiterated the
requirement for status reports updating the state of negotiations.* In his September 19
2005 order, the Chief Judge directed the Movants to file a status report setting forth the
progress of settlement negotiations, if settlement was not reached by October 19, 2005.

On October 19, 2005, the Movants filed a status report explaining that the Parties had

3 DEO and PG&E jointly filed a Status Report in this Proceeding on February 18, 2005. CEOB
joined DEO and PG&E (collectively, the “Movants”) in filing the Status Reports on April 4, 2005,
May 5, 2005, June 10, 2005, July 14, 2005, August 15, 2005, and September 16, 2005.

* The Chief Judge issued these orders on March 4, 2005, April 7, 2005, May 10, 2005, June 14,
2005, July 15, 2005, August 17, 2005, and September 19, 2005.

4
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reached a tentative settlement, and anticipated filing a settlement in this proceeding
shortly. On October 20, 2005, the Chief Judge continued deferral of the appointment of
a settlement judge until November 21, 2005. On November 21, 2005, the Movants
informed the Chief Judge that the Parties had finalized the settlement documentation,
and were awaiting completion of Commission Staff review of the settlement before
submitting the settlement to the Commission. On November 28, 2005, the Chief Judge
continued deferment of the appointment of a settlement judge until December 30, 2005.

The Parties have cooperated through informal discovery and have conferred
at length. The Settlement Agreement is the product of those negotiations and resolves
all of the outstanding issues related to the determination of the AFRR for Contract Year
2005 and the proposed revisions to the RMR Rate Schedule Sheets filed in Docket No.
ER05-115-000. The Settlement Agreement also establishes the AFRR for Contract Years
2006 and 2007, and establishes the depreciation component for the AFRR as well as the
Gross Depreciable Plant and Depreciation Reserve for Contract Years 2008 through
2014,

IL THE SETTLEMENT

The Settlement Agreement and the three appendices to the Settlement
Agreement constitute a definitive negotiated agreement between the Parties with
respect to all outstanding issues in Docket No. ER05-115-000. In addition, a negotiated
agreement was reached between the parties concerning the AFRR for Contract Years
2006 and 2007, premised on an assumed ten-year depreciation, and extends the
depreciation component of the AFRR as well as the Gross Depreciable Plant and
Depreciation Reserve for the remainder of that ten-year depreciation, for Contract Years

2008 through 2014. The Settlement Agreement is just and reasonable and addresses and

DSMDB.2012382.1
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baiances all Parties’ interests. The principal terms of the Settlement Agreement are
briefly summarized as follows:

¢ As aresult of negotiations among the Parties, effective January 1, 2005, DEO will
make revisions to its AFRR for Contract Year 2005. The resulting AFRR (2005
AFRR"} is $4,249,000. This overall reduction from the initially proposed AFRR of
$5,718,000 is the result of a “Black Box” settlement, and does not reflect a specific
formula utilized for deriving the AFRR identified above.

¢ The “Black Box” settlement also determined that the 2006 AFRR (“2006
Settlement AFRR") is $4,350,000, and the 2007 AFRR (“2007 Settlement AFRR")
IS $4,274,000. On or before November 30, 2005, and on or before October 31,
2006, DEO will file (1) an informational filing as required under Schedule F
reflecting the 2006 Settlement AFRR and 2007 Settlement AFRR respectively,(2)
revisions to certain RMR rate schedule sheets of its RMR Agreement reflecting
the annual updates.

» The Parties agree that the negative salvage value (i.e., the salvage value less the
cost of demolition) of DEO Units 1, 2, and 3 shall be recovered under the RMR
Agreement, in accordance with the Settlement Agreement. For the contract years
2005 through 2007, negative salvage value shall be deemed recovered as part of
the AFRR agreed upon “Black Box” Settlement.

® The CAISO retains its existing right to determine, which, if any, DEO Facility
Units shall be designated RMR Units for any given calendar year, and to extend
the DEO RMR Agreement to any DEO Facility Unit by notice given no later than
October 1 of the expiring Contract Year. The terms of this settlement apply only
to those Contract Years for which the CAISO has extended the DEO RMR
Agreement. The Parties have also agreed that the depreciation schedule in
Appendix A of the Settlement Agreement will be used to determine the
depreciation component for Contract Years 2008 through 2014, and that the
Gross Depreciable Plant and Depreciation Reserve will be set at zero ($0) for 2008
through 2014. However, if a substantial capital improvement extends the
operating life of the DEO F acilig; the provisions of the Settlement Agreement
regarding Contract Years 2008 through 2014 will not be binding.

e DEO seeks to remove all revisions made to Exhibit B of Schedule F, Original
Tariff Sheet No. 183 that were included in the October 29 Filing. DEQ seeks to
submit a revised Exhibit B of Schedule F, Original Tariff Sheet No. 183, which
indicates that there is no retirement date for the DEO units, and that the original
cost of the depreciable plant is fully recovered.

s DEO seeks Commission acceptance of proposed revisions to portions of
Schedules A, B,F, and ] to the DEQ RMR contract in the rate schedule sheets filed
in Docket No. ER05-115-000, effective January 1, 2005 (“RMR Rate Sheets”).
These revisions incorporate changes made necessary by the changes in DEO’s
AFRR described above. Blackline and clean versions of these revised rate

6
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schedule sheets are attached as Appendix B to the Settlement. Upon
Commission acceptance of the revised RMR rate schedule sheets, the originally
filed corresponding RMR rate schedule sheets will be deemed withdrawn and
will have no further effect.

¢ Upon the Commission’s approval, without material condition, of the terms of the
Offer of Settlement, all charges under the RMR rate schedules affected by the
terms of the Offer of Settlement shall be recalculated as though such terms were
in place and effective January 1, 2005, and appropriate refunds will be calculated
and processed as described in the Settlement Agreement.

e DEO agrees that the entire RMR Agreement, incorporating the Second
Stipulation, has not been filed with the Commission. DEO agrees to file DEO’s
entire Rate Schedule, in accordance with the Second Stipulation, and in
compliance with FERC’s Order 614, as part of this Settlement, attached as
Appendix C. DEO represents that this Rate Schedule is true and correct, and is
consistent with the CAISO’s current Pro Forma RMR Agreement.

o The Parties agree that their agreement to or acquiescence in the terms of the
Settlement Agreement shall not be deemed in any respect to constitute an
admission by any Party to the Settlement Agreement that any allegation or
contention made by any other Party in these proceedings is true or valid. The
Commission’s approval of the Offer of Settlement in this case shall not constitute
approval of, or precedent regarding, any principle or issue in this proceeding.

* Resolution of any matter in the Settlement Agreement shall not be deemed to be
a “settled practice” as that term was interpreted and applied in Public Service
Commission of the State of New York v. FERC, 642 F.2d 1334 (D.C. Cir. 1980).

» The discussions among the Parties that have produced the Settlement Agreement
have been conducted on the explicit understanding that they were undertaken
subject to Rule 602(e) of the Commission’s Rules of Practice and Procedure.

Il DI ION RNIN ION

o The Settlement Agreement represents a complete resolution of all outstanding
issues in the above-captioned proceeding between the Parties, and acceptance of
the Settlement Agreement by the Commission will enable the Parties to avoid the
time and expense that litigation would require.

o The issues presented in the Settlement Agreement should not have any policy
implications, as the Parties expressly agree that this is a “Black Box” settlement,
and its terms set no precedent regarding future rates.

o The Settlement Agreement is subject to the “public interest” standard of review

set forth in United Gas Pipeline Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956)
and Federal Power Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956).

DSMDB.2012382.1
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e No other pending cases should be affected by the resolution embodied in the
Settlement Agreement.

» Resolution of the matters addressed in the Settlement Agreement shall not be
deemed to be a “settled practice” as that term was interpreted and applied in
Public Service Commission of the State of New York v. FERC, 642 F.2d 1335 (D.C. Cir.
1980).

¢ Finally, the Settlement Agreement does not involve issues of first impression,

and there are no previous reversals on the issues involved.

CONCLUSION
The Parties to the Settlement Agreement believe that it represents a fair and
reasonable negotiated resolution and settlement of the issues set for hearing in this
proceeding. Therefore, the Parties respectfully request that the Commission

expeditiously approve the Settlement Agreement without condition or modification.

Respectfully submitted on behalf of the Parties,

November 30, 2005 4( j W,V_I '

Mark L. Perlis

Andrew S. Weinstein

Dickstein Shapiro Morin & Oshinsky LLP
2101 L St. NW

Washington, DC 20037-1526

(202) 785-9700

Counsel for Duke Energy Oakland, LLC
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Duke Energy Oakland, LLC ) Docket No. ERO05-115-000

SETTLEMENT AGREEMENT

Pursuant to 18 C.F.R. § 385.602 (2005), Duke Energy Oakland, LLC (“DEO"),
the California Independent System Operator Corporation (the “CAISO”), the California
Electricity Oversight Board (“CEOB”) and Pacific Gas and Electric Company (“PG&E”)
(collectively, the “Parties”) hereby submit this Settlement Agreement (“Settlement”) to
resolve certain issues in the above-captioned docket.!
L BACKGROUND

DEOQ is the owner and operator of the Oakland generating station located at
Oakland, California (the “DEO Facility”). Since April 1, 1998, when the CAISO began
operations, all of the capacity of the DEO Facility has been designated by the CAISO as
necessary for local reliability needs and thus has been subject to a “reliability must-run”
(“RMR”) contract between the CAISO and the plant operator. Broadly speaking, the
RMR contract authorizes the CAISO to call on the DEO Fadility to provide specified
levels of energy and ancillary services and requires the CAISO to make specified fixed

and variable-cost payments to DEO. Under Section 5.2.8 of the CAISO Tariff, costs

! While not a signatory to this Settlement Agreement, the California Public Utilities
Commission (“CPUC”) has authorized the Parties to state that CPUC does not oppose this
Settlement Agreement.
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payable by the CAISO under the RMR contract for the DEO Facility are passed through
to PG&E.2

By order issued December 17, 1997, in Docket Nos. ER98-441-000, et al., the
Commission placed the initial RMR contracts for the DEO Facility and other RMR
facilities in California into effect, subject to refund, as of the date the CAISO began
operations.* The DEO Facility contract was in substantially the same form as other
contracts covering other RMR Units, with variations for unit-specific costs and
operating characteristics. On April 2, 1999, the CAISQ, the owners of all of the RMR
Units in California, the three Responsible Utilities, and other parties to Docket Nos.
ER98-441-000, et al., (including the CPUC and CEOB) filed an offer of settlement in
those dockets (the “First Stipulation”) substantially revising the standard terms of the
contract, but leaving a number of issues subject to litigation or further settlement efforts.
The First Stipulation was approved by the Commission in May 1999, and, with respect
to the DEO Facility, the revised contract terms (the “DEO RMR Agreement”) took effect
on June 1, 19994

Under the DEO RMR Agreement, the CAISO pays DEO various charges,

including a Monthly Option Payment that is based, in part, upon the Annual Fixed

2 Section 5.2.8 provides that costs incurred by the CAISO under an RMR contract for a
enerating plant are to be borne by the utility in whose service territory the generating plant is
ocated (the “Responsible Utility”).

3 The docket for the contract covering the DEO Facility was Docket No. ER98-495-000.
¢ California Independent System Operator Corp., 87 FERC { 61,250 (1999). A subsequent
settlement (the “Second Stipulation”), covering some of the issues not resolved in the First

Stipulation, was filed on August 14, 2000, in Docket Nos. ER98-441-000, et al., and approved in
California Independent System Operator Corp., 93 FERC { 61,089 (2000).
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Revenue Requirement (“AFRR”) for each of the RMR Units.> The contract provides,
however, that the AFRR is subject to adjustment on January 1 of each year, beginning
January 1, 2002, to reflect actual costs for the 12-month period ending the previous June
305

On October 29, 2004, DEO filed in Docket No. ER05-115-000: (1) revisions to
certain rate schedule sheets of the DEO RMR Agreement reflecting the updated AFRR
and other annual updates (“"RMR Rate Schedule Sheets”); (2) an informational filing
that included the proposed changes to its AFRR for the year 2005, pursuant to Schedule
F of the DEQO RMR Agreement; and (3) revisions to the Depreciation and Mortality
Statistics, as set forth in Schedule F, Exhibit B of the DEO RMR Agreement (collectively,
the “October 29 Filing”).

The CAISO, CEOB, CPUC, and PG&E subsequently filed Motions to
Intervene in this proceeding. On December 13, 2004, the CAISO, CEOB, CPUC and
PG&E filed a Joint Protest identifying certain deficiencies in the filing, and requesting
that the Commission defer action in this proceeding to allow time for informal
settlement discussions to proceed. On December 23, 2004, DEO filed an answer in
opposition of the Joint Protest, generally denying its assertions.

On January 6, 2005, the Commission accepted for filing, and suspended for a
nominal period, the proposed revisions to the DEO RMR Agreement. In addition, the
Commission initiated settlement procedures pursuant to Rule 603 of the Commission’s

Rules of Practice and Procedure. On January 14, 2005, DEO and PG&E jointly requested

5 See Schedule B of the standard RMR contract (the “RMR Contract”), which, without
certain schedules, is Appendix A to the Second Stipulation. Capitalized terms in this
Settlement, if not otherwise defined herein, have the meanings provided in the RMR Contract.

6 See Schedule F of the RMR Contract.
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that the Chief Judge defer appointment of a settlement judge to allow the parties in the
proceeding to resolve outstanding issues through informal settlement discussions. On
January 19, 2005, the Chief Judge granted this request, deferring appointment of a
settlement judge for thirty days, and directed DEO and PG&E to file a status report
notifying the Chief Judge of progress made in settlement discussions, if no settlement
had been reached by February 18, 2005.

From February 2005 through September 2005, the Movants filed monthly
status reports describing the progress made in discussions leading up to this Settlement
and requesting the continued deferment of the appointment of this Settlement judge.?
In response to each of these status reports, the Chief Judge found good cause
warranting the continued deferral of the appointment of a settlement judge, and
reiterating the requirement for status reports updating the state of negotiations.? In his
order of September 19, 2005, the Chief Judge directed the Movants to file a status report
setting forth the progress of settlement negotiations, if settlement was not reached by
October 19, 2005. On October 19, 2005, the Movants filed a status report indicating that
the Parties had reached an agreement in principle, and anticipated filing this settlement
shortly. On October 20, 2005, the Chief Judge continued the deferral of the appointment
of a settlement judge until November 21, 2005. On November 21, 2005, the Movants
filed a status report informing the Chief Judge that the Parties had finalized the

settlement documentation and were awaiting completion of FERC Staff review of the

2 DEO and PG&E jointly filed a Status Report in this Proceeding on February 18, 2005. CEOB
joined DEQO and PG&E (collectively, the “Movants”) in filing the Status Reports on April 4, 2005,
May 5, 2005, June 10, 2005, July 14, 2005, August 15, 2005, and September 16, 2005.

3 The Chief Judge issued these orders on March 4, 2005, April 7, 2005, May 10, 2005, June 14,
2005, July 15, 2005, August 17, 2005, and September 19, 2005.
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settlement agreement before submitting the settlement to the Commission. On
November 28, 2005, the Chief Judge issued an order continuing deferral of the
appointment of a settlement judge until December 30, 2005.

The Parties have cooperated through informal discovery and have conferred
at length. This Settlement is the product of those negotiations and resolves all of the
outstanding issues related to the determination of the AFRR for Contract Year 2005 and
the proposed revisions to the RMR Rate Schedule Sheets filed in Docket No. ER05-115-
000. This Settlement also establishes the AFRR for Contract Years 2006 and 2007, and
sets the depreciation schedule, the Gross Depreciable Plant and the Depreciation

Reserve to be used in the AFRR for Contract Years 2008 through 2014.

I1. TERMS OF THIS SETTLEMENT FOR 2005 CONTRACT YEAR AFRR
AND RMR RATE SCHEDULE SHEETS

As a result of negotiations among the Parties, DEO will make the revisions
identified in this Settlement effective January 1, 2005, to the RMR Rate Schedule Sheets
of the DEO RMR Agreement filed in Docket No. ER05-115-000, as set forth in Appendix
B, hereto.

A.  Recovery of Negative Salvage Value

The Parties agree that the relevant proportion of the negative salvage value
(i.e., the salvage value less the cost of demolition) of the DEO Facility Unit Numbers 1, 2
and 3, (collectively, the “Oakland Units”) shall be recovered under the DEO RMR
Agreement pursuant to the terms of this Settlement Agreement. For Contract Years
2005 through 2007, negative salvage value shall be deemed recovered as part of the
“Black Box” settlement of the AFRR, as described in Section I1.B, below. For Contract
Years 2008 through 2014, negative salvage shall be recovered as described below. In the

October 29 Filing, DEO included a sum of $2,580,000 in its Production Plant

DSMDB.2012%1.1



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Depreciation (Schedule F Line 2(B)(1)), for negative salvage value to reflect recovery of
demolition costs of existing Oakland Units at the end of their useful life and a fee in lieu
of a return. DEQ also submitted a revised Exhibit B of Schedule F, First Revised Sheet
No. 183, to reflect the incorporation of the negative salvage value and the fee in lieu of a
return. Pursuant to this Settlement Agreement, DEO agrees to remove revisions made
to Original Tariff Sheet No. 183, as made in the October 29 Filing. Upon revision of
Tariff Sheet No. 183, there will be no scheduled retirement date for the Oakland Units.
The original cost of the depreciable plant has been fully recovered.

B. Revi FRR i Settlement

Under the terms of this Settlement Agreement, DEO will revise Schedule
B, Table B-6 for the Contract Year 2005, effective January 1, 2005, by reducing the filed
2005 AFRR from $5,718,000, as provided in the October 29 Filing, to $4,249,000. The
terms of this Settlement Agreement further provide that the AFRR for Contract Year
2006 shall be $4,350,000, and the AFRR for Contract Year 2007 shall be $4,274,000. The
AFRR for Contract Years 2008 through 2014 shall include a component for depreciation
in accordance with the Schedule in Appendix A and shall set both the Gross
Depreciable Plant and Depreciation Reserve at zero ($0). The agreed-upon AFRR for
each of the Contract Years 2005 - 2007 represents a “Black Box” settlement, without
reliance on a specific formula for deriving the total amount of AFRR. This Settlement
prescribes the AFRR for Contract Years 2006 and 2007, and the depreciation component,
Gross Depreciable Plant and Depreciation Reserve, of the AFRR for Contract Years 2008
through 2014; however, these terms shall apply to those Contract Years only if the DEO
RMR Agreement is in effect in those Contract Years. If substantial capital

improvements to the DEO Facility materially extend the operating life of the DEO
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Facility, the Parties agree that the depreciation schedule provided in Appendix A and
the zero value of the Gross Depreciable Plant and Depreciation Reserve will not be
binding on the AFRR for Contract Years 2008 through 2014. Nothing in this Settlement
is intended to require the CAISO to extend the DEO RMR Agreement beyond Contract
Year 2005, nor to prescribe any term of any agreement other than the specified terms of
the DEO RMR Agreement.

C. isi h A BF of the DEQ RMR
Agreement
The Parties agree to revisions to Schedules A, B, F, and ] of the DEO RMR
Agreement, which are proposed to be effective January 1, 2005, in order to reflect the
agreed upon AFRR settlement for Contract Year 2005. In addition, revisions to
Schedule A, Section 3, reflect the DEO Facility’s improved water purification system.
Due to this improvement, the DEO Facdility can now process 200 gpm, which means that
the DEO Facility can produce (purify) water for injection faster than the full load station
usage. Therefore, there are no longer any operating restrictions on the DEO Facility
based on water injection water supply. Revisions to Schedule ] reflect updates to the list
of individuals who are to receive Notices required by the DEO RMR Agreement.
The agreed-upon revisions to the October 29 Filing, which are attached hereto
as Appendix B, are:
1. Revisions to Schedule B, Table B-1 to change the values for the
Hourly Availability Charges under both Condition 1 and
Condition 2 to reflect the revised AFRR.
2. Revisions to Schedule B, Table B-3, to change the values for the
Hourly Penalty Rates under both Condition 1 and Condition 2
to reflect the revised AFRR.

3. Revisions to Schedule B, Table B-6, to change the AFRR to
reflect the revised AFRR value for 2005.

DSMDB 2012391.1
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4. Revision to Schedule A, Section 3 — Other Limits to eliminate
limitations due to the availability of water.

5. Revisions to Exhibit B of Schedule F - to remove the retirement
date of the facilities, the negative salvage value, and the fee in
lieu of a return

6. Revisions to Schedule ] to update the list of individuals who
receive notices under the DEO RMR Agreement.

D. In rati i ion isi i i m

DEO agrees that the entire DEO RMR Agreement, incorporating the Second
Stipulation, has not been filed with the Commission. DEO Facility’s entire Rate
Schedule, in accordance with the Second Stipulation and in compliance with FERC
Order No. 614, is hereby included as part of this Settlement Agreement, and attached as
Appendix C. DEO represents that this Rate Schedule is true and correct, and is

consistent with the CAISO’s current Pro Forma RMR Agreement.

DEO seeks Commission acceptance of the revisions (described above) to
Schedules A, B, F, and ] in the RMR rate schedules to the DEO RMR Agreement filed in
Docket No. ER05-115-000, to be effective January 1, 2005. These revisions are included

in Appendix B, which contains the following:

L A marked version of proposed changes to the DEO Facility's
RMR Rate Schedule pursuant to Section 35.10 of the
Commission's Regulations; and

2. A clean version of the revised tariff sheets.

Upon Commission acceptance of the revised RMR Rate Schedule Sheets, the
originally filed corresponding RMR Rate Schedule Sheets will be deemed withdrawn

and will have no further effect.

DSMDB.201231.1
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F.  Refunds
Upon approval of the Offer of Settlement by the Commission without

material condition, all charges under the RMR rate schedules affected by the terms of
the Offer of Settlement shall be recalculated as though such terms were in place and
effective January 1, 2005, as more fully described below. Any differences between the
sum of the charges resulting from such recalculation and the sum of the charges
actually paid by the CAISO for the period commencing January 1, 2005, shall result in a

refund with interest. The refund will be processed as follows:

1. Refunds due for each Billing Month in which a Revised
Adjusted RMR Invoice had not yet been submitted to the
CAISO by DEO as of the Effective Date shall be submitted in
accordance with Article 9.1(b)}(v) of the DEO RMR Agreement;
that is, DEO shall submit a Revised Adjusted RMR Invoice that
reflects the rates set forth in this Offer of Settlement.

To the extent that the total amount of the Revised
Adjusted Invoice shows credit due to CAISO, such
credit amount shall be paid to the CAISO, on the date
payment of the Revised Adjusted RMR Invoice for
RMR services is due, by wire transfer or such other
method as the CAISO and DEO may agree upon.

2. Refunds due for all Billing Months in which a Revised Adjusted
RMR Invoice was submitted to the CAISO by DEO prior to the
Effective Date shall be shown as a credit against the charges on
the first Estimated RMR Invoice for RMR services issued by
DEOQ after the Effective Date or if the first Estimated RMR
Invoice is due within five (5) business days after the Effective
Date, then on the subsequent Estimated RMR Invoice and shall
be paid as a credit against the charges on the subsequent
Revised Estimated RMR Invoice.

DEO shall credit the full refund amount due
regardless of the level of the charges on that invoice;
to the extent that credit of such refund amounts
(including applicable interest) exceeds amounts due
to DEQ, such portion shall be paid to the CAISO, on
the date that payment of the Revised Estimated RMR
Invoice for RMR services is due, by wire transfer or
such other method as the CAISO and DEO may

DSMDB.2012391.1
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agree upon. In no event shall the refund for these
Billing Months be issued and paid later than 90 days
after the Effective Date.

3. To support the amounts to be credited, DEO shall, for each
applicable Billing Month:

a. compute and set forth the difference between: (i} the amounts
payable by the CAISO to DEQ in accordance with the rates in
effect prior to the approval date of this Offer of Settlement, and
(ii) the amounts payable by the CAISO to DEO in accordance
with the rates that result from this Offer of Settlement;

b. compute, set forth and add interest to the difference calculated
in accordance with (a) above, with interest computed pursuant
to Section 35.19a* of the Commission's Regulations, 18 C.F.R.
§ 35.19a (2005);

c. set forth the total amount of the refund; and

d. include this supporting documentation with the invoice on
which each refund amount is credited.

4.  No later than the date 15 days after the final refund is credited
(the “Report Date”), DEQ shall prepare, file with the
Commission, and provide to the Parties a refund report with a
level of detail sufficient to permit verification of the accuracy of
the amounts refunded.

5. The CAISO will revise its RMR Settlement Database to reflect
the amount that DEO actually received for each Billing Month.

6. In the event that, in the future, a Prior Period Change is
required for a matter other than an adjustment resulting from
this Offer of Settlement, and a Prior Period Change Worksheet
is submitted by DEO, in accordance with Article 9.1(g), that
includes any Billing Month for which a refund was provided in
accordance with this refund section, DEQ shall show the actual
amount paid for the applicable Billing Month(s) in the Revised
Adjusted columns of the Prior Period Change Worksheets.

‘ For Billing Months described in paragraph 11.F.(2) of this Settlement, the dates used to
calculate interest for each Billing Month are the Revised Estimated RMR Invoice payment date
for the applicable Billing Month and the Revised Estimated RMR Invoice payment date for the
invoice on which the refund is credited. For Billing Months described by paragraph ILF.(1),
interest will be calculated in accordance with the invoice template.

DSMDB.2012391.1
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7. In no event shall the calculation of the refund amount, the
refund amount actually paid by DEO, or the accompanying
refund report, relating solely to refunds arising under this
Settlement Agreement, include any charge, credit or offset or
any other adjustment that is not listed in points (1) through (3)
above.

III. RESERVATIONS

Agreement to or acquiescence in this Settlement shall not be deemed in any
respect to constitute an admission by any Party hereto that any allegation or contention
made by any other Party in these proceedings is true or valid. In reaching this
Settlement, the Parties specifically agreed that this Settlement represents a negotiated
agreement for the sole purpose of settling certain issues, as described herein, in the
captioned docket. No signatory, participant or affiliate of any of the Parties shall be
deemed to have approved, accepted, agreed to, or consented to any fact, concept,
theory, rate methodology, principle or method relating to jurisdiction, prudence,
reasonable cost of service, cost classification, cost allocation, rate design, tariff
provisions, or other matters underlying or purported to underlie any of the resolution
of the issues provided herein. The Commission’s approval of this Settlement shall not
constitute approval of, or precedent regarding, any principle or issue in this proceeding.

The Parties agree that the resolution of any matter in this Settlement shall not
be deemed to be a “settled practice” as that term was interpreted and applied in Public
Service Commission of the State of New York v. FERC, 642 F.2d 1335 (D.C. Cir. 1980), and
shall not be the basis for any decision in regard to the burden of proof in any litigation
with respect to any matter addressed in this Settlement.

The discussions among the Parties that have produced this Settlement have
been conducted on the explicit understanding that they were undertaken subject to Rule

602(e) of the Commission’s Rules of Practice and Procedure, 18 C.F.R. § 385.602(e)

DSMDB.2012391.1
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(2005), and the rights of the parties with respect thereto shall not be impaired by this

Settlement.

Notwithstanding any provision of this Settlement, nothing herein is intended
to limit or affect the rights and remedies of any Party with respect to any dispute for
which resolution does not require the modification of any rates, terms or conditions
expressly covered by this Settlement, including any claim that the amounts invoiced

under the DEO RMR Agreement are incorrect.

IV, IMPLEMENTATION OF THIS SETTLEMENT

1. The Parties shall support this Settlement and shall cooperate in
securing Commission acceptance and implementation of this Settlement.

2.  The Parties are authorized to state that Commission Trial Staff does
not oppose this Settlement.

3. The Parties hereby waive any and all rights to seek rehearing or
judicial review of any Commission order(s) approving this Settlement without
modification or condition, and shall be bound by and be entitled to the benefits of the
provisions of this Settlement; provided, however, that if the Commission approves
this Settlement with modifications or conditions, any Party may seek rehearing or
judicial review of the Commission’s order(s) approving this Settlement solely to
chalienge the Commission’s imposition of such modifications or conditions in order to

preserve the terms and conditions of this Settlement as filed.

DSMDB.26123%1.1
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V. RIGHTS UNDER SECTIONS 205 AND 206 OF THE FPA

After this Settlement has been approved by Order of the Commission either
without modification or condition, or with modification or condition if the Parties have
accepted such change, the Parties waive their rights to seek any revision to this
Settlement under Sections 205 and 206 of the FPA for the term of this Settlement. This
Settlement shall be modified, if at all, only under the public interest standard of Section
206 of the FPA. In addition, a public interest standard of review shall apply to any
investigation of this Settlement that the Commission may initiate under FPA Section

206.

VL EFFECTIVE DATE
The Effective Date of this Settlement shall be the date upon which the

Commission issues an order approving this Settlement without modification or
condition, or, if the Commission issues an order modifying or conditioning approval of
this Settlement, upon the date acceptance of such order by all of the Parties. This
Settlement shall be void and of no effect if either of the following occurs: (i) the
Commission issues an order rejecting this Settlement, or (ii) any of the Parties fails to
agree, in writing and within thirty (30) days of the date of the Commission’s order, to a

modification or condition required by the Commission.

DSMDB.2012391.1
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VIL. MISCELLANEOUS
A. Headings

The titles and headings of the various sections of this Settlement are for
reference purpose only. They are not to be construed or taken into account in
interpreting this Settlement, and do not qualify, modify or explain the effects of this
Settlement.

B.  Execution in Counterparts

This Settlement may be executed in counterparts by each Party, each of which
shall be deemed to be an original, but together shall constitute one and the same
instrument.

C.  Successors and Assigns

The rights conferred and the obligations imposed on any Party by this
Settlement shall inure to the benefit of and be binding on that Party's successors in

interest or assignees as if such successor or assignee was itself a Party hereto.

Signed and dated this 30th day of November, 2005.

A A

Mark L. Perlis, Esq. Mary Anne Sullivan
Andrew S. Weinstein, Esq. Hogan & Hartson L.L.P.
Dickstein Shapiro Morin & Oshinsky LLP 555 Thirteenth Street, N.W.
2101 L Street, N.W. Washington, DC 20004
Washington, DC 20037-1527 Tel: (202 637-3695

Tel: (202) 785-9700 Fax: (202) 637-5910

Fax: (202) 887-0689 Masullivan@hhlaw.com

Attorneys for Duke Energy Oakland, LLC Attorney for California Independent
System Operator Corporation

DSMDB.281231.1
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VIL MISCELLANEOUS

A. Headings

The titles and headings of the various sections of this Settlement are for
reference purpose only. They are not to be construed or taken into account in
interpreting this Settlement, and do not qualify, modify or explain the effects of this
Settlement.

B.  Execution in Counterparts

This Settlement may be executed in counterparts by each Party, each of which
shall be deemed to be an original, but together shall constitute one and the same
instrument.

C.  Successors and Assigns

The rights conferred and the obligations imposed on any Party by this
Settlement shall inure to the benefit of and be binding on that Party's successors in

interest or assignees as if such successor or assignee was itself a Party hereto.

Signed and dated this 30th day of November, 2005.

Mark L. Perlis, Esq. Ma e Sulliv.

Andrew S. Weinstein, Esq. Hogan & Hartson L.L.P.
Dickstein Shapiro Morin & Oshinsky LLP 555 Thirteenth Street, N.W.
2101 L Street, N.W. Washington, DC 20004
Washington, DC 20037-1527 Tel: (202 637-3695

Tel: (202) 785-9700 Fax: (202) 637-5910

Fax: (202) 887-0689 Masullivan@hhlaw.com

Attorneys for Duke Energy Oakland, LLC Attorney for California Independent
System Operator Corporation
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O o

Arthur Haubenstock, Esquire Brik N. Saltmarsh, Chief Counsel

Pacific Gas and Electric Company California Electricity Oversight Board
Law Department 770 L Street, Suite 1250

P.O. Box 7442 Sacramento, CA 95814

San Francisco, CA 94120 Tel: (916) 322-8601

Tel:(415) 973-4868

Fax: (415) 973-5520 Attorney for California Electricity

ALHl@pge.com Oversight Board

Attormey for Pacific Gas and

Electric Company
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Arthur Haubenstock, Esquire ik'N. Saltmarsh, Chief Counsel

Pacific Gas and Electric Company California Electricity Oversight Board
Law Department 770 L Street, Suite 1250

P.O. Box 7442 Sacramento, CA 95814

San Francisco, CA 94120 Tel: (916) 322-8601

Tel:(415) 973-4868

Fax: (415) 973-5520 Attorney for California Electricity

ALH]®@pge.com Oversight Board

Attorney for Pacific Gas and

Electric Company
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CERTIFICATE OF SERVICE
[ hereby certify that the foregoing document has been served this day by first
class mail, postage prepaid, upon each person designated on the official service list
compiled by the Secretary in these proceedings.
Dated at Washington, D.C. this 30th day of November, 2005.

P2

Andrew S. Weinstein

Dickstein Shapiro Morin & Oshinsky LLP
2101 L Street, N.W.

Washington, D.C. 20037
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DUKE ENERGY OAKLAND
Revenue Requirement for Net Salvage (Demolition Cost Recovery)

Contract Year 2008 2009 2010 201 2012 2013 2014

Revenue Requirement $§ 843361 § 766940 $ 680519 $ 614098 § 537677 $§ 461256 § 384835

The Revenue Requirement for Net Salvage is to be added to the AFRR determined under Schedule F.
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Duke Energy Oakland, L.L.C. First Revised Sheet No. 122
FERC Electric Tariff Superseding Original Sheet No. 122
Rate Schedule No. 2
nal Li ns MR U
missi imi

List applicable NO,, CO, SO,, particulate, and other appropriate emissions limits; note
the name and address of the lead agency; the agency’s applicable rule number{s); and
note those pollutants for which an emissions cap applies.

The Facility is subject of the following air emission limitations:
Oakland Powar Plant, Units 1-3 combined, is limited to 5,000 hours run time on
an annual basis, amongst all six engines.

65 ppm Nox at 15% O,

Qakland Power Plant Units 1-3 are each limited to 877 hours run time oh an

annual basis.
Agency: Bay Area Air Quality Management District
939 Ellis Street
San Francisco, CA 94109-7799
Rule: Regulation 9: Rule 9 -- Nitrogen Oxidas from Stationary Gas Turbines
Res MW ir Emigsion Limi
Not Applicable

Provide a curve or table showmg the Ambuent Temperature Correction Factors for each
Unit (the relationship between Ambient Temperature and Maximum Net Dependable

Capability).

Ambient Air Inlet Unit 1 Unit 2 Unit 3
Temperature (°F)
0 1.35 1.34 1.35

20 1.28 1.26 1.26
40 1.18 1.16 1.17
80 1.07 1.06 1.07
74 1.00 1.00 1.00
80 0.96 0.95 0.96
100 0.85 0.83 0.85
120 0.73 0.72 0.73

Qther Limits (e.g., cooling water discharge)

None

Issued By: Randall J, Hickok Effective: January 1, 2005

Vice President, California Assets

Issued on: November 30, 2005
DSMDB.2012877.1
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Duke Energy Oakland, L.L.C. First Revised Sheet No. 123

FERC Electric Tariff Superseding Original Sheet No. 123
Rate Schedule No. 2
4. Delivery Point
Unit Transmission Node (Station Name) Voltage
1 Tee Connection between the PG&E owned disconnects #193 & #195 | 115kV
2 | Tee Connection between the PG&E cwned disconnects #193 & #195 | 115 kV
3 { Tee Connection between the PG&E owned disconnects #193 & #195 | 115kV

5. ring a | ts

Meter Location Meter (Manufacturer & Model

No.)

MFg.: PSI (Process Systems inc.)
Model Q4N-71

MFg.: PSI {Process Systems inc.)
Model Q4N-71

MFg.: PSI {Process Systems inc.)
Model Q4N-71

Unit

1 Low Side of Main Transformer Downstream of
the Auxiliary Transformer Take-Oft

o | Low Side of Main Transformer Downstream of
the Auxiliary Transformer Take-Off

3 | Low Side of Main Transformer Downstream of
the Auxiliary Transtormer Take-Off

6. Start- ad Ti

Non-hydroslectric Units

Time from notification to
synchronization for a Unit
that has been off line
more than 72 hours®

Time from notification to
synchronization for a Unit
that has been off line more than
4 hours but less than 72 hours

Time fromn notification to
synchronization for a Unit
that has been off line
4 hours or less

5 min '

Same

Same

5 min '

Same

Same

5 min '

Same

Same

“Xmax" used in Schedules C and D shall be equal to or less than the hours in the heading of this

column.

| Remote start 5 minutes: local start depends on specd of operator travel lime from San Francisco to

Oakland.

Issucd By: Randall J. Hickok Effective: January 1, 2005
Vice President, California Assets

Issued on: November 30, 2005

DSMDB.2012877.1
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Duke Energy Oakland, L.L.C. Substitute Original Sheet No. 128
FERC Electric Tariff Superseding Original Sheet No. 128
Rate Schedule No. 2
Table B-1
Hourly Availability Charges ($/Hr)
Condition 1 Condition 2

Unit 1 $136.66 $182.21

Unit 2 $135.77 $181.02

Unit 3 $132.19 $176.25

B. Unit Availability Limit is defined in Article 1 of tha Agreement.

C. Maximum Net Dependable Capacity is shown in Section 1 of Schedule A.

3. The Monthly Surcharge Payment is calculated in accordance with Equation B-6 below:
Equation B-6
100% of
Monthly Current Sum of all Annual
Surcharge = lesser of Monthly or Capital tem Costs
Payment ($) Surcharge minus
Payment {$) Cumulative Monthly
Surcharge Payments
Excluding Current
Monthly Surcharge
Payment ($)
Issued By: Randall ). Hickok Effective: January |, 2005

Vice President, California Assets
Issued on: November 30, 2005
DSMDB.2012877.1
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FERC Electric Tariff
Rate Schedule No. 2

e For Units under Condition 2, the Surcharge Payment Factor is 1.
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Substitute Original Sheet No. 130
Superseding Original Sheet No. 130

The Hourly Capital Itern Charges for the Contract Year are set forth in Table B-2 below:

Table B-2
Unit Capital Annual Condition 1 Condition 1 Condition 2
tem Capital ltem Surcharge Hourly Capital Hourly Capital

Project No. Cost Payment Factor item Charge Item Charge
1 2001-1 $34,456 0.75 $3.32 $4.43
1 2003-1 $46,895 0.75 $4.52 $6.03
2 2003-1 $46,895 0.75 $4.50 $5.99
3 2003-1 $46,895 0.756 $4.38 $5.84

B. Unit Availability Limit is defined in Article 1 of the Agreement.

C. Maximum Net Dependable Capacity is shown in Section 1 of Schedule A.

5. The Monthly Nonperformance Penalty is calculated pursuant to Section B.5 using the
following variables:

A.  Hourly Penatty Rate

A Unit's Hourly Penalty Rate for each Contract Year is the lesser of (a) the Unit's
Hourly Availability Rate for the Contract Year (calculated pursuant to item 2.A
abova), or (b} three times the Unit's Hourly Availability Charge for the Contract
Year (as shown in Table B-1 above},

The Hourly Penalty Rates for the Contract Year are set forth in Table B-3 below:

Table B-3
Condition 1 Condition 2
Unit 1 $182.21 $182.21
Unit 2 $181.02 $181.02
Unit 3 $176.25 $176.25

B. Hourly Surcharge Panalty Rate

A Unit's Hourly Surcharge Penalty Rate for each Capital tem for each Contract
Year is the lesser of (a) the corresponding Hourly Capital ltem Rate for the
Contract Year {calculated pursuant to ltem 4.A above), or {b) three times the
applicable Hourly Capital Iltem Charge for the Contract Year (as shown in Table
B-2 above). The Hourly Surcharge Penalty Rates for the Contract Year are set
forth in Table B-4 below:

Issued By: Randall J. Hickok
Yice President, California Assets

Issued on: November 30, 2005
DSMDB.2012877.1

Effective: January 1, 2005
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Duke Energy Oakland, L.L.C, Substitute Original Sheet No. 132
FERC Electric Tariff Superseding Original Sheet No. 132
Rate Schedule No. 2

For the purposes of calculating Target Available Hours for the Contract Year ending
December 31, 1999, (a) Average Other Outage Hours shall be calculated using the
average annual Other Qutage Hours for the Unit during the 60-month period ending
December 31, 1998, and (b) Long-term Planned Outage Hours shall be calculated using
the hours scheduled for performing Long-term Planned Outages as if the Agreement had
becoma effective on January 1, 1989,

7. nual Fixed R Requiremen

The Annual Fixed Revenue Requirement for each Unit is set forth in Table B-6 below.
For any Contract Year commencing on or after January 1,2002, the Annual Fixed
Revenue Requiremant shall be determined by the Formula Rate set forth in Schedule F,
unless Owner files a superseding rate schedule undar Section 205 of the Federal Power

Act,
Table B-6
2005 2006 2007
Unit Annual Fixed Revenue Annual Fixed Revenue Annual Fixed Revenue

Requirement Requirement Requirement
1 $1.416,333 $1,450,000 $1,424,666
2 $1,416,333 $1,450,000 $1,424,666
3 $1,416,333 $1,450,000 $1,424,666

8. imi 2 i r i

if 1SO has extended the term of this Agreement pursuant to Section 2.1(b), then not later
than October 31 of the expiring Contract Year, Owner shall make a filing with FERC
under Section 205 of the Federal Powser Act containing the values in Tables B-1 through
B-6 for the ensuing Contract Year.

In the event that a Long-term Planned Outage that is scheduled for the last quarter of the
aexpiring Contract Year is postponed or rescheduled after October 31 of such year to the
ensuing Contract Year, Owner shall make an additional Section 205 filing to revise the
values in Tables B-1 through B-5 to reflect such rescheduled Long-term Planned Outage
Hours.

Issucd By: Randall J. Hickok Effective: January |, 2005
Vice President, California Assets

Issued on: November 30, 2005
DSMDB.2012877.1
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Duke Energy Oakland, L.L.C. Substitute Original Sheet No. 176
FERC Electric Tariff Superseding Original Sheet No. 176
Rate Schedule No. 2

Exhibit B - Depreclation Rate and Mortality Characteristics

Mortality Characteristics
RMR Plant Account Depreciation Average Interim
Line Facilit Unit {Sea Nota} Aate FlstiDr:lt:am Servi Salvng;a\‘l:lue Retire s
(%) Life o Rate
1 | Oskand | 1-3 PWMM sa?gemau $o
2 | Oakend | 1-3 | Tr(Smiesion Flant Amzc“am $0
s j.a | Distibuton Plant Appllﬂot %0
General Plant
Invesiment — Not
4 Oadand | 1-3 | Computars and Oifice L]
Equipment Account Applicable
391
General Plant —
Investment — Not
5 Oakland 1-3 All Other General $0
Piant |nvestment Applcable
Accounts
Issued By: Ramndall J. Hickok Effective: January 1, 2005
Vice President, California Assets

Issued on: November 30, 2005
DSMDB 2012877.1
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Duke Epergy Oakland, L.L.C. First Reviscd Sheet No. 182
FERC Electric Tariff Superseding Original Sheet No. 182
Rate Schedule No. 2

Schedule J
Notices
Owner
Name: Randall J. Hickok
Titte: Vice President California Assets,
Duke Energy North America, LLC
Address: 1290 Embaracaderc Road, Morro Bay, CA, 93442
Telephone: (805)595-5595
Facsimile: (805)595-5592
E-mail: rjhickok @duke-energy.com
With a copy to:
Name: Barbara L. Walsh
Address: 356 Palm Circle, Flagler Baach, FL 32136

Telephone: (386)439-8543
Facsimile: (386)439-8543
E-mail: Blw3429@cs.com

I1SO:
Nancy Traweek
Director, Operations Support
California ISO Corp.
151 Blue Ravine Road
Folsom, CA 95630
Telephone: (916) 351-2213
Facsimile: (916) 351-2267
E-mail: ntraweek@caiso.com

With a copy to:
Sidney Mannheim Davies
Assistant General Counsel
Tariff and Tariti Compliance
Calitornia 1SO Corp.
151 Blue Ravine Road
Folsom, CA 95630
Telaphone: (916) 608-7144
Facsimile: (916) 608-7222
E-mail. sdavies @caiso.com

Issucd By: Randall J. Hickok Effective: January |, 2005
Vice President, California Assets

Issued on; November 30, 2005
DSMDB.2012877.1
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| Duke Energy Oakland, L.L.C.

FERC Electric Tariff
Rate Schedule No. 2

Ficst RevisedOriginel Sheet No. 122

Superseding Original Sheet No. 122

Air Emissions Limitat
List applicable NO,, CO, SO,, particulate, and other appropriate emissions limits; note
the name and address of the lead agency; the agency's applicable rule number(s); and
note those poliutants for which an emissions cap applies.

The Facility is subject of the following air emission limitations:
Oakland Power Plant, Units 1-3 combined, is limited to 5,000 hours run time on
an annual basis, amongst all six engines.

65 ppm Nox at 15% O,

Qakland Power Plant Units 1-3 are each limited to 877 hours run time on an

annual basis.

Agency: Bay Area Air Quality Management District

939 Eliis Street

San Francisco, CA 94109-7799
Rule: Regulation 9: Rule 9 — Nitrogen Oxides from Stationary Gas Turbines
Mo for Air Emi imitati
Not Applicable

imits r T ratur

None

Prowde a curve or table showing the Ambient Temparature Correction Factors for each
Unit {the relationship between Ambient Temperature and Maximum Net Dependable

Capability).

ER05-115-000

Ambient Air Inlet Unit 1 Unit 2 Unit 3
Temperature (°F)

Q 1.35 1.34 1.35

20 1.28 1.26 1.26

40 1.18 1.16 117

60 1.07 1.06 1.07

74 1.00 1.00 1.00

80 0.96 0.95 0.96

100 0.85 0.83 0.85

120 0.73 0.72 0.73

Qther Limits (e.g., cooling water discharge)

—— None

Issued By: Randall J. Hickok

Vice President, California Assets

Issued on: November 30, 2005

DSMDB.2012874.1

Effective: January 1, 2005
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4.
Unit Transmission Node (Station Name) Voltage
1 Tee Connection between the PG&E owned disconnects #193 & #195 | 115kV
2 Tee Connection between the PG&E owned disconnects #193 & #195 | 115kV
3 Tee Connection between the PG&E owned disconnects #193 & #195 | 115kV
5. nd Relat ts
Uni Meter Location Meter (Manufacturer & Model
nit
No.}
4 | Low Side of Main Transformer Downstream of | MFg.: PSI (Process Systems inc.)
the Auxiliary Transformer Take-Otf Modal Q4N-71
o | Low Side of Main Transformer Downstream of | MFg.: PSI {Process Systems inc.)
the Auxiliary Transformer Take-Off Model Q4N-71
3 | Low Side of Main Transformer Downstream of | MFg.: PSI (Process Systems inc.)
the Auxiliary Transformer Take-Off Model Q4N-71
8. Start- Times
Non-hydroelectric Units
Unit Time from notification to Time from notification to Time from notification to
synchronization for a Unit synchronization for a Unit synchronization for a Unit
that has been off line that has been off line more than that has been off line

movre than 72 hours*

4 hours but leas than 72 hours

4 hours or 1988

1 5 min ' Same Same
2 5 min' Same Same
3 smin' Same Same

“Xmex' used in Schedules C and D shall be equal to or less than the hours in the heading of this

column

1 Remote start 5 minutes: local start depends on speed of operator travel time from San Francisco to

Oakland.

Issued By: Randall J. Hickok
Vice President, California Assets

Issued on: November 30, 2005
DSMDB.2012874.1
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Table B-1
Hourly Availability Charges ($/Hr)
Condition 1 Condition 2
| Unit 1 $136.66183.:04 | $182.21245.2%
| Unit 2 $135.7718274 | $181.0224384
| Unit 3 $132.19477.80 | $176.252372-48

B. Unit Availability Limit is defined in Article 1 of the Agreement.

C. Maximum Net Dependable Capacity is shown in Section 1 of Schedule A.

3. The Monthly Surcharge Payment is calculated in accordance with Equation B-6 below:
Equation B-6
100% of
Monthly Current Sum of all Annual
Surcharge = lesserof Monthly or Capital tem Costs
Payment ($) Surcharge minus

Payment ($) Cumulative Monthly
Surcharge Payments

Excluding Current

Monthly Surcharge

Payment (§)

Issued By: Randall J. Hickok

Effective: January 1, 2005

Vice President, California Assets

Issued on: November 30, 2005
DSMDB 2012874.1
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¢ For Units under Condition 2, the Surcharge Payment Factor is 1.

The Hourly Capital Item Charges for the Contract Year are set forth in Table B-2 below:

Table B-2
Unit Capital Annual Condition 1 Condition 1 Condition 2
Rem Capital tem Surcharge Hourly Capital Hourly Capital
Project No. Cost Payment Factor Item Charge Item Charge
1 2001-1 $34,456 0.75 $3.32 $4.43
1 20031 $46,895 0.75 $4.52 $6.03
2 2003-1 $46,895 0.75 $4.50 $5.99
3 2003-1 $46,895 0.75 $4.38 $5.84
B. Unit Availability Limit is defined in Article 1 of the Agreement.
C. Maximum Net Dependable Capacity is shown in Section 1 of Schedule A.
5. The Monthly Nonperformance Penalty is calculated pursuant to Section 8.5 using the

following variables:

A Hourly Penafty Rate

A Unit's Hourly Penalty Rate for each Contract Year is the leaser of {a) the Unit's
Hourly Availability Rate for the Contract Year (calculated pursuant to ltem 2.A
above), or (b} three times the Unit's Hourly Availability Charge for the Contract
Year (as shown in Table B-1 above).

The Hourly Penalty Rates for the Contract Year are set forth in Table B-3 below:

Table B-3
Condition 1 Condition 2
Unit 1 $182.21246-2¢ | $182.21246:2%
Unit 2 $181.02243-64 | $181.02243:64
Unit 3 $176.2523748 | $176.2523748

B. Houdy Surcharge Penalty Rate

A Unit's Hourly Surcharge Penalty Rate for each Capital Item for each Contract
Year is the lesser of (a) the corresponding Hourly Capital Itam Rate for the
Contract Year {calculated pursuant to tem 4.A above), or (b) three times the
applicable Hourly Capital tem Charge for the Contract Year (as shown in Table
B-2 above). The Hourty Surcharge Penalty Rates for the Contract Year are set
forth in Table B-4 below:

Issued By: Randall J. Hickok Effective: January 1, 2005
Vice President, California Assets

Issued on: November 30, 2003

DSMDB.2012874.1
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For the purposes of calculating Target Available Hours for the Contract Year ending
December 31, 1999, (a) Average Other Outage Hours shall be calculated using the
average annual Other Outage Hours for the Unit during the 60-month pericd ending
December 31, 1998, and (b) Long-term Planned Outage Hours shall be calculated using
the hours scheduled for performing Long-term Planned Outages as if the Agreement had
become effective on January 1, 1999.

7. nual Fi ven

The Annual Fixed Revenue Requirernent for each Unit is set forth in Table B-6 below.
For any Contract Year commencing on or after January 1,2002, the Annual Fixed
Revenue Requirement shall be determined by the Formula Rate set forth in Schedule F,
unless Owner files a superseding rate schedule under Section 205 of the Federal Power

Act.
Table B-6
2005 2006 2007
_Unit | Fi n Anpual Fixed Revenue Annual Fixed Revenue

Requirement irem Requirament
1 $1.416,333+:006:000 $1.450,000 $1.424,666
2 $1,416,3334.806,000 $1,450.000 $1,424,666
3 $1,416,3334,806,000 $1.450,000 $1,424.666

8. i iling for ion of Co m

If ISO has extended the term of this Agreement pursuant to Section 2.1(b), then not later
than October 31 of the expiring Contract Year, Owner shall make a filing with FERC
under Section 205 of the Federal Power Act containing the valuas in Tables B-1 through
B-6 for the ensuing Contract Year.

in tha event that a Long-term Planned Qutage that is scheduied for the fast quarter of the
expiring Contract Year is postponed or rescheduled after October 31 of such year to the
ensuing Contract Year, Owner shall make an additional Section 205 filing to revise the
values in Tables B-1 through B-5 to reflect such rescheduled Long-term Planned Outage
Hours.

Issued By: Randall J. Hickok Effective: January 1, 2005
Vice President, California Assets

Issued on: November 30, 2005
DSMDB .2012874.1
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Exhibit B - Depreciation Rate_gnd. Mortality Characteristics,-and
Annual-Fee-in-Lisu-of Returm-on-Net-Plant

Mortality Characteristics
Line Fm Unit (Sea Nota) O | Rotroment o | savage vaive | et
(%) Date Life or Rate Rate
. Caidang | 1-3 Production Plant &g’gﬂ $0(16:400:284
Investment 302008 }
Transmission Plant Not
2 | Oaxiand | 1-3 Investment Applicable $0
Distribution Plant Not
3 | Oekdand [ 1-3 Investment Appilcable $0
General Plant
Investment — Not
4 Cakiand | 1-3 | Computers and Office $0
Equipment Accourt Appiicable
391
Genoral Plant -
Invastment — Not
5 Oakiand 1-3 All Other General lcable $0
Plant Inveatment Appl
Accounts
|
Issued By: Randall J. Hickok Effective: January 1, 2005

Vice President, California Assets
Issued on: November 30, 2005
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Schedule J
Notices
Owner
Name: Randall J. Hickok
| Title: Yice PresidentSenier-Directer California Assets,
Duke Energy North America, LLC
Address: 1290 Embaracadero Road, Morro Bay, CA, 93442
Telephone: (805)595-5595
Facsimile: (805)595-5592
E-mail: rihickok @ duke-energy.com
With a copy to:
Name: Barbara L. Waish
Address: 356 Palm Circle, Flagler Beach, FL 32136
Telephone:; (386)439-8543
Facsimile: {386}433-8543
E-mail: Biw3429@cs.com
ISO:
Nancy TraweekBDebi-e-Vire;
Director, Operations Support-et-Genatracts

Issued By: Randall J. Hickok

California 1SO Cerp.

151 Blua Ravine Road

Folsom, CA 95630

Telephone: (916) 351-22132444
Facsimile: (916) 351-22672487
E-mail: ntraweekdievine @ caiso.com

With a copy to:

Sidney Mannheim DaviesGhaHes-F—Robinson-£6q-
mem General Counsel

California ISO Conp.

151 Blue Ravine Road

Folsom, CA 95630

Telephone: (916) 608-7144361-2334
Facsimile: (916) §08-7222361-2360
E-mail: gdaviessrobinson @ caiso.com

Vice President, California Assets

Issued on: November 30, 2005
DSMDB.2012874.1

Effective: January 1, 2005

ER05-115-000



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

| Duke Energy Oakland, L.L.C. First RevisedOriginal Sheel No. 182
Superseding Original Sheet No. 182

FERC Electric Tariff
Rate Schedule No. 2

Effective: January 1, 2005

Issued By: Randall J. Hickok

Vice President, California Assets
Issued on: November 30, 2005
DSMDB.2012874 1



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Appendix C



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Energy Oakland, L.L.C. QOriginal Sheet No. |
FERC Electric Tariff
Rate Schedule No. 2

PRO FORMA

MUST-RUN SERVICE AGREEMENT

dated L 19
between
Duke Energy Oakland, L.L.C.
and

CALIFORNIA INDEPENDENT SYSTEM OPERATOR CORPORATION

Issucd by: Randall J. Hickok Effective: January !, 2005
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MUST-RUN SERVICE AGREEMENT
THIS MUST-RUN SERVICE AGREEMENT is made as of the ___ day of

, 19___, between Duke Energy Oakland, L.L.C., a limited liability company

organized under the laws of the State of Delaware (the “Owner”), and the CALIFORNIA

INDEPENDENT SYSTEM OPERATOR CORPORATION, a not-for-profit public benefit

corporation incorporated under the laws of the State of California (the “ISO").

RECITALS

A. Owner is the owner or lessee of, or is othérwise entitled to dispatch and market the
Energy and Ancillary Services produced from and provided by, the electrical generating
Units located at the Facility described in Schedule A to this Agreement;

B. Under Section 345 of the California Public Utilities Code, ISO is responsible for the
efficient use and reliable operation of the ISO Controlled Grid,

C. ISO has determined that it needs the ability to dispatch Units under the terms and
conditions of this Agreement to have Owner deliver Energy into or provide Ancillary
Services to the ISO Controlled Grid when required by ISO to ensure the reliability of the
ISO Controlled Grid; and

D. Each Unit covered by this Agreement has been designated as a Reliability Must-Run
Unit.

In consideration of the covenants and agreements contained in this Agreement, the Parties agree

as follows:
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ARTICLE |
DEFINITIONS

Terms, when used with initial capitalization in this Agreement and the attached schedules
shall have the meanings set out below. The singular shall include the plural and vice versa.
“Includes” or *including” shall mean “including without limitation.” References to a section,
article or schedule shall mean a section, article or schedule of this Agreement, unless another
agreement or instrument is specified. Unless the context otherwise requires, references to any
law shall be deemed references to such Jaw as amended, replaced or restated from time to time.
Unless the context otherwise requires, any reference to a “person” includes any individual,
partnership, firm, company, corporation, joint venture, trust, association, organization or other
entity, in each case whether or not having separate legal identity. References to “Owner” or
“ISO” shall, unless the context otherwise requires, mean Owner and ISO respectively and their
permitted assigns and successors. References to sections or provisions of the ISO Tariff include
any succeeding sections or provisions of the ISO Tariff.

“Adjusted RMR Invoice” is defined in Section 9.1(b).

“ADR” means alternative dispute resolution pursuant to Section 11.1 and Schedule K.

“Agreement’ means this Must-Run Service Agreement, including schedules, as amended

from time to time.

“Ancillary Services” means those ancillary services identified in Schedule E.

“Applicable UDC Tariff” means the applicable retail tariff(s), of the utility distribution

company in whose service territory the Unit is located, under which the Unit is eligible to

purchase power 1o meet its auxiliary power requirements, whether or not the Unit actually

purchases auxiliary power under the tariff(s). The Applicable UDC Tariff for the Facility

is set out on Schedule A.
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‘“Avalilability” means, in relation to a Unit, the maximuim quantity of Energy or Ancillary
Services, measured at the Delivery Point, the Unit is capable of producing at any given
time assuming adequate time to ramp the Unit to that maximum quantity. For
hydroelectric Units, Availability measures the extent to which the Unit is capable of
producing Energy or providing Ancillary Services, given sufficient usable water to
produce Energy or provide Ancillary Services. The Availability of a Unit is measured in
MW,
“Availability Deficiency Factor” is calculated as set forth in Section 8.5.
“Availability Payment” means the payment to Owner described in Section 8.1 for
Condition | and 8.2 for Condition 2.
‘‘Availability Test” means a test of a Unit's Availability requested by ISO or Owner
pursuant to Section 4.9(a).
“Bid Sufficiency Test” means the test described in Section 4.1(c).
“Billable MWh” is defined in Section 8.3(a).
“Billing Month” is defined in Section 9.1(b).
“Black Start” means the ability of a Unit to start without an external source of electricity
or the process of doing so.
“Business Day”’ means any of Monday through Friday, excluding any day which is a
Federal bank holiday.
“Calculation Hour” is defined in Section 8.3(c)(i)(A).
“California Agency” means the agency or agencies responsible for representing the State
of California in FERC proceedings involving the rates, terms and conditions of service
under this Agreement.
“Capital Item” means an addition or modification to, change in or repair, replacement or

renewal of plant, equipment or facilities used by Owner to fulfill Owner’s obligations
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under this Agreement. A Capital Item does not include Repairs to such plant, equipment
or facilities. A Capital Item does not include an Upgrade, unless recovery of costs of the
Upgrade has been approved by ISO. For purposes of this Agreement, Capital Items are
“retirement units” or other items the costs of which are properly capitalized in accordance
with the FERC Uniform System of Accounts, 18 C.F.R. Part 101.
“Closed” is defined in Section 2.5.
“Collateral” is defined in Section 9.7.
“Comparable RMR Unit” is defined in Section 4.7 (f).
“Condition 1” means the terms of this Agreement applicable to a Unit providing service
under Condition 1 as described in Section 3.1.
“Condition 2” means the terms of this Agreement applicable to a Unit providing service
under Condition 2 as described in Section 3.1.
“Confidential Information” is defined in Section 12.5.
“Contract Service Limits” for a given Unit means the Maximum Annual MWh,
Maximum Annual Service Hours, Maximum Annual Start-ups, and, if applicable, the
Maximum Monthly MWh as stated in Section 13 of Schedule A.
“Contract Year” means a calendar year; provided, however, that the initial Contract
Year shall commence on the Effective Date and expire at the end of the calendar year in
which the Effective Date occurred. If the Agreement terminates during a calendar year,
the last Contract Year shall end on the termination date.
“Counted MWh” is defined in Section 5.3.
“Counted Service Hours” is defined in Section 5.3.
“Counted Start-ups” is defined in Section 5.3.
“Credit Carryforward” is defined in Section 9.1(e) and Section 9.1(f).
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“Deliver” means to deliver Energy into the ISO Controlled Grid or Distribution Grid (at
the Delivery Point or such other point as the Parties may otherwise agree) or to provide
Ancillary Services (whether or not any Energy is Delivered as part of the Ancillary
Service) pursuant to a Dispatch Notice (including deliveries for which a Dispatch Notice
has been issued under Section 4.5 and deliveries in substitute Market Transactions under
Section 5.2) and the terms “Delivered” and “Delivering” shall be construed accordingly.
“Delivered Ancillary Services” means the type and, if applicable, the MW of Ancillary
Services Delivered by Owner.
“Delivered MWh” means the MWh of Energy Delivered by Owner, including any
Ramping Energy, and shall be equal to the sum of Billable MWh, Hybrid MWh, MWh
deemed Delivered under Section 5.1 (f); and MWh Delivered from Substitute Units under
Section 5.1 (c) or Section 5.1 (d).
“Delivery Point” means the point identified in Section 4 of Schedule A where Energy
and Ancillary Services are to be Delivered.
“Direct Contract” means a contract between Owner and one or more identified persons
for the sale of Energy or Ancillary Services other than under this Agreement, and shall in
no event include a transaction in a market run by [SO or the PX.
“Dispatch Notice” means a notice delivered by ISO to Owner’s Scheduling Coordinator
on a daily, hourly or real-time basis requesting dispatch of one or more Unit(s) to provide
Energy or Ancillary Services under this Agreement. A Dispatch Notice shall include a
notice deemed to have been given by ISO for the Energy actually Delivered by a Unit that
starts or increases Energy output as a result of a “system emergency” as defined in the
ISO Tariff whether the start or increase occurs automatically (for Units specified in
Section 2 of Schedule A as having the ability to Start-up or ramp automatically) or

pursuant to a standing written order of the ISO. A Dispatch Notice shall also include a

Issued by: Randall J. Hickok Effective: January 1, 2005
Vice President, California Assets

Issued on: November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Energy Oakland, L.L.C. Original Sheet No. 10
FERC Electric Tariff
Rate Schedule No. 2
Test Dispatch Notice given by ISO under Section 4.9 other than a Test Dispatch Notice
issued at Owner's request to test Availability or heat input of the Unit.
“Distribution Grid” means the radial lines, distribution lines and other facilities used to
transmit or distribute Energy from the Facility other than the ISO Controlled Grid.
“Due Date” means the date which is the 30th day after the date on which a Party submits
an invoice to the other Party. Notwithstanding the above, the Due Dates for the Revised
Estimated RMR Invoice, the Revised Adjusted RMR Invoice, and the ISO Invoice shall
be as specified in Section 9.1(b). If the 30th day, or other Due Date as specified in
Section 9.1(b), is not a Business Day, the Due Date shall be the next Business Day.
“Effective Date” means the date this Agreement becomes effective pursuant to Section
2.1 thereof.
“Energy” means electrical energy.
“Estimated RMR Invoice” is defined in Section 9.1(b).
“Existing Contractual Limitation” means a contractual limitation on the Start-up or
operation of a Unit existing prior to the date the Unit was designated as a Reliability
Must-Run Unit. All Existing Contractual Limitations are described in Section 14 of
Schedule A.
“Facility” means the electrical generating facility described in Schedule A. A
hydroelectric facility may include one or more electric generating facilities which are
hydraulically linked by a common water system.
“Facility Trust Account” is defined in Section 9.2.
“FERC” means the Federal Energy Regulatory Commission, any successor agency, or
any other agency to whom authority under the Federal Power Act affecting this
Agreement has been delegated.
“Final Invoice” is defined in Section 9.10(a).
“Final Settlement Statement” is defined in the 1SO tariff master definitions.
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“Financing Agreement” means agreements for financing the Facility or any portion of
the Facility.
“Fixed Option Payment Factor” is set forth in Section 2 of Schedule B.
“Force Majeure Event” means any occurrence beyond the reasonable control of a Party
which causes the Party to be unable to perform an obligation under this Agreement in
whole or in part and which could not have been avoided by the exercise of Good Industry
Practice. Force Majeure Event includes an act of God, war, civil disturbance, riot, strike
or other labor dispute, acts or failures to act of Governmental Authority, fire, explosion,
flood, earthquake, storm, drought, lightning and other natural catastrophes. A Force
Majeure Event shall not include lack of finances or the price of fossil fuel.
“Forced Outage” means a reduction in Availability of a Unit for which sufficient notice
is not given to allow the outage to be factored into ISO’s day-ahead or hour-head
scheduling process.
“Good Industry Practice” means any of the practices, methods, and acts engaged in or
approved by a significant portion of the electric power industry during the relevant time
period, or any of the practices, methods, and acts which, in the exercise of reasonable
judgment in the light of the facts known at the time the decision was made, could have
been expected to accomplish the desired result at a reasonable cost consistent with good
business practices, reliability, safety, and expedition. Good Industry Practice does not
require use of the optimum practice, method, or act, but only requires use of practices,
methods, or acts generally accepted in the region covered by the Western Systems
Coordinating Council.
“Governmental Authority” means the government of any nation, any state or other
political subdivision thereof, including any entity exercising executive, legislative,

judicial, regulatory or administrative functions of or pertaining to a government.
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“Hourly Metered Total Net Generation” means the electric generation in MWh for the
Unit in any Settlement Period as measured by the Unit’s electrical meter described in
Schedule A, Section 3, “Metering and Related Arrangements”, minus any auxiliary loads
metered on the load side of such electrical meter for that Settlement Period in accordance
with the 1ISO Tariff.
“Hybrid MWh?” is defined in Section 8.3(b).
“Hydroelectric Dependable Capacity” is the amount of MWh forecast to be produced
by a hydroelectric Facility in an adverse hydrologic year.
“Interest Rate’’ means the lesser of the rate of interest per annum calculated in
accordance with 18 C.F.R. 35.19a of the FERC’s Regulations or the maximum rate
permitted by law.
“ISO Availability Notice” means a notice given by ISO to Owner modifying the
Availability of the Unit under Section 4.9 (a)(vi) or Section 5.4 (b).
“ISO Controlled Grid” means the system of transmission lines and associated facilities
that from time to time are under ISO’s operational control.
“ISO Invoice” is defined in Section 9.1(b).
“ISO’s Repair Share” is defined in Section 7.5 (g).
“ISO Settlements Calendar” is defined in Section 9.1(b).
“ISO Tariff” means the California Independent System Operator Tariff on file with
FERC and in effect from time to time.
“Long-term Planned OQutage” means a planned interruption, in whole or in part, in the
electrical output of a Unit to permit Owner to perform a major equipment overhaul and
inspection or for new construction work but only if the outage is scheduled to last 21
consecutive days or more (which may span more than one Contract Year) and either (a) is

scheduled in accordance with the ISO’s outage coordination protocol prior to the
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beginning of the Contract Year or (b) was scheduled as a Long-term Planned Outage for
the last quarter of the expiring Contract Year but, with approval of the ISO Outage
Coordination Office, was postponed and rescheduled into the new Contract Year.
“Market Ramping Energy” is defined in Section 8.3.
“Market Schedule” is defined in Section 8.3(c)(i)(C).
“Market Transaction” means a delivery of Energy or provision of Ancillary Services
from a Unit pursuant to a Direct Contract or bids into markets run by the PX, ISO or any
similar entity,
“Maximum Annual MWh’ means, for each Unit, the maximnm MWh of Energy that
Owner may be obligated to Deliver from the Unit in each Contract Year without
becoming entitled to charges for excess service under Schedule G. The Maximum
Annual MWh for each Unit is set out in Section 12 of Schedule A. The rules for counting
MWh are set out in Section 5.3.
“Maximum Annual Service Hours” means, for each Unit, the maximum Service Hours
that Owner may be obligated to provide service from the Unit in each Contract Year
without becoming entitled to charges for excess service under Schedule G. The
Maximum Annual Service Hours for each Unit is set out in Section 12 of Schedule A.
The rules for counting Service Hours are set out in Section 5.3.
“Maximum Annual Start-ups” means, for each Unit, the maximum number of times
Owner may be obligated to Start-up the Unit in each Contract Year without becoming
entitled to charges for Start-ups under Schedule G. The Maximum Annual Start-ups for
each Unit is set out in Section 12 of Schedule A. The rules for counting Start-ups are set
out in Section 5.3,
“Maximum Monthly MWh” means, for each hydroelectric Unit, the maximum MWh of
Energy that Owner may be obligated to Deliver from the Unit without becoming entitled
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to charges for excess service under Schedule G. The Maximum Monthly MWh for each
hydroelectric Unit is set out in Section 12 of Schedule A. The rules for counting MWh
are set out in Section 5.3
“Maximum Net Dependable Capacity’” means the amount shown in Section 1 of
Schedule A as the Maximum Net Dependable Capacity of a Unit.
“Minimum Load” means, for each Unit, the higher of (1) the lowest level in MW at
which the Unit can maintain stable continuous operations, or (2) the Minimum Load for
the Unit as shown in Section 9 of Schedule A.
“Minimum Off Time” means, for each Unit, the minimum time following Shutdown
that the Unit must remain off line before initiation of the next Start-up. The Minimum
Off Time for each Unit is shown in Section 11 of Schedule A.
“Minimum Run Time” means, for each Unit, the minimum time the Unit must remain
Synchronized following Start-up. The Minimum Run Time for each Unit is shown in
Section 10 of Schedule A.
“Month” means a calendar month.
“Monthly Option Payment” is defined in Section 8.1(a) for Condition 1 and Section
8.2(a) for Condition 2.
“Motoring Charge” means the payment in accordance with Schedule E for the Energy
required to spin a generator or condenser that is electrically connected to the ISO
Controlled Grid or Distribution Grid to provide Ancillary Services in circumstances
where the generator is not producing Energy.
“MW?” means one megawatt.
“MWh” means one megawatt hour.
“Net Repair Costs” is defined in Section 7.5(a).
“New Responsible Utility” is defined in Section 9.4 (f).
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“Nonmarket Transaction’ means a Delivery of Energy or Ancillary Services other than
Hybrid MWh from a Unit pursuant to a Dispatch Notice.
“Non-Performance Penalty” means a penalty computed pursuant to Section 8.5.
“Other Qutage” means any reduction in the Availability of a Unit as reflected in an ISO
Availability Notice or Owner’s Availability Notice (whether characterized by the North
American Electric Reliability Council (“NERC™) as a “forced outage”, “planned outage”
or “maintenance outage”) other than a Long-term Planned QOutage.
“Owner’s Availability Notice” means a notice given under Section 4.9(a)(vii) or Section
7.3(b) by Owner to ISO notifying ISO of the Availability of a Unit.
“Owner’s Repair Cost Obligation” is an allowance for Repairs to be made during the
Contract Year calculated pursuant to Section 7.5 (k). Owner’s Repair Cost Obligation is
set out in Section 13 of Schedule A.
““Party” means either ISO or Owner, and "'Parties” means ISO and Owner.
‘‘Penalty Period” is defined in Section 8.5 (a).
“Pre-empted Dispatch Payment” is defined in Schedule E.
“Prepaid Start-ups” is defined in Section 8.4.
“Prepaid Start-up Charge” means the payment to Owner for Prepaid Start-ups
described in Section 8.1.
*“Prepaid Start-up Cost” is defined in Schedule D.
“Prior Period Change(s)” is defined in Section 9.1(g).
“Prior Period Change Examples” is defined in Section 9.1(1).
“Prior Period Change Guidelines” is defined in Section 9.1(1).
“Prior Period Change Worksheet” is defined in Section 9.1(g).

“PX” means the California Power Exchange Corporation, a non-profit, public benefit
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corporation incorporated under the laws of the State of California or any successor to the
PX.
“Ramping Constraint” means the limits on ramping a Unit to higher or lower output as
set out in Section 7 of Schedule A.
“Ramping Energy” is defined in Section 8.3.
“Ramp Rate” is the applicable Ramp Raie as stated in Section 8 of Schedule A.
“Reliability Must-Run Unit”” means a “reliability must-run unit” as defined in the ISO
Tariff.
“Repair” means repairs or replacement required to remedy or prevent any loss or damage
that impairs the capability of the Unit to Deliver Energy or Ancillary Services, the cost of
which is properly treated as an expense in accordance with the FERC Uniform System of
Accounts, 18 C.F.R. Part 101.
“Repair Payment Factor” is determined pursuant to Section 7.5(g).
“Requested Ancillary Services” means the type and, if applicable, the MW of Ancillary
Services ISO requests Owner to Deliver from a Unit pursuant to a Dispatch Notice.
“Requested MW’ means the MW of Energy ISO requests Owner to Deliver pursuant to
a Dispatch Notice.
“Requested MWh’* means the product of the Requested MW of Energy and the time in
hours {or fraction thereof) during which the Dispatch Notice requested Delivery of the
Requested MW.
“Requested Operation Perfod’’ means the time during which ISO requests that a Unit
Deliver Energy or Ancillary Services pursuant to a Dispatch Notice.
“Response Notice” is defined in Section 14.3(b)(ii).
“Responsible Utility” is an entity which, under the ISO Tariff, is responsiblie for paying
all or part of the costs incurred by ISO under this Agreement.
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““Responsible Utility Facility Trust Account” is defined in Section 9.2.
“Revised Adjusted RMR Invoice” is defined in Section 9.1(b).
“Revised Estimated RMR Invoice” is defined in Section 9.1(b).
“RMR Invoices” means the four invoices issued each Billing Month by Owner to ISO
pursuant to Section 9.1 for payment of charges under this Agreement. The four invoices
are the Estimated RMR Invoice, Revised Estimated RMR Invoice, Adjusted RMR
Invoice, and Revised Adjusted RMR Invoice.
“RMR Invoice Template” is defined in Section 9.1(d).
“RMR Owner Facility Trust Account” is defined in Section 9.2.
“RMR Payments Calendar” means the calendar issued by ISO pursuant to Article 3 of
Annex | of the Settlement and Billing Protocol of the ISO Tariff.
“RMR Ramping Energy” is defined in Section 8.3.
“Scheduling Coordinator” means an entity certified by ISO for the purposes of
undertaking the functions specified in Section 2.2.6 of the ISO Tariff with respect to a
unit.
“Scheduling Coordinator Revenues” is defined in Section 9. 1(f).
“Service Hours’’ means the amount of time (measured in hours or fractions thereof) a
Unit is Delivering Energy or Ancillary Services pursuant to a Dispatch Notice.
‘“‘Settlement Period’’ means the period beginning at the start of the hour and ending at
the end of the hour.
“Shutdown” means the condition of a Unit when it is not Synchronized and not in Start-
up.
“Small Project Estimate” is defined in Section 7.4 (b).
“Start-up” means the action of bringing a Unit from Shutdown to being Synchronized
and the terms “Starts-up”, “Started-up” and “Starting-up” shall be construed accordingly.
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“Start-up Lead Time” means, for each Unit, the amount of time required to Start-up the
Unit, as shown in Section 6 of Schedule A.
“Start-up Payment” is defined in Schedule D.
“Substitute Unit” means a generating unit or combination of units, other than the Unit
identified in the Dispatch Notice (whether or not located at the Facility, whether or not
designated as a Reliability Must-Run Unit and whether or not owned by Owner), which,
under the circumstances existing at the time, is capable of providing system reliability
benefits equivalent to the system reliability benefits provided by the Unit identified in the
Dispatch Notice. In the case of Units providing Ancillary Services, a Substitute Unit
must (i) be certified to provide the requested type of Anciliary Service, (ii) provide the
same or higher ramp rate and MW of capacity and, (iii) if there is inter-zonal congestion,

be located in the same zone as the Unit identified in the Dispatch Notice.

“Surcharge Payment” means the payment to Owner for Capital Items described in
Section 8.] for Condition 1 and Section 8.2 for Condition 2.
“Surcharge Payment Factor” means the percentage of the cost of a Capital Item that
180 is obligated to pay.
“Synchronized” means the condition where a Unit is electrically connected to and
capable of delivering Energy to the ISO Controlled Grid or Distribution Grid.
“Termination Fee’” means amounts determined pursuant to the termination fee formula
contained in Section 2.5(b).
“Termination Fee Invoice” is defined in Section 9.9(a).
‘“Test Dispatch Notice” means a notice issued to test a Unit pursuant to Section 4.9.
“Trading Day” means the day on which Energy or Ancillary Services are to be
Delivered.

“Unit” means an individual electricity generating unit which has been designated a
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Reliability Must-Run Unit and is part of the Facility identified in Schedule A.
“Unit Availability Limit” means for any hour the maximum MW which Owner is
obligated to make available to ISO from a Unit. The Unit Availability Limit shall be the
lower of (a) the Maximum Net Dependable Capacity of the Unit or (b) the Availability of
the Unit as stated in the currently effective Owner’s Availability Notice or ISO
Availability Notice.
“Unplanned Capital Item Notice” is defined in Section 7.6(b).
‘“Unplanned Repair Notice” is defined in Section 7.5(b).
‘‘Upgrade” means any change or maodification to the Facility that increases the nameplate
capacity rating of an existing Unit or adds a new unit.

“Variable Cost Payment” means the payment to Owner for Billable MWh described in
Schedule C.
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ARTICLE 2
TERM

2.1 Term

(a) This Agreement shall become effective on the later of June 1, 1999, or the date it
is permitted to become effective by FERC, and shall continue in effect for one
Contract Year.

{b)  ISO may extend the term of this Agreement for an additional calendar year as to
one or more Unit by notice given not later than October 1 of the expiring Contract
Year. ISO may extend the term for less than a full calendar year as to one or more
Unit but only if ISO gives notice not less than 12 months prior to the date to
which it proposes to extend the term.

2.2 Termination

(a) Subject to any necessary authorization from FERC, this Agreement may be
terminated as to one or more Unit in accordance with this Section 2.2; provided,
however, that if this Agreement applies to a Facility having hydroelectric Unit,
this Agreement may be terminated only as to all hydroelectric Units at the Facility.
If this Agreement terminates as to fewer than all Units, the Agreement shall
remain in effect as to the remaining Units. If this Agreement terminates as to all
Units, the Agreement shall terminate,

(b) This Agreement may be terminated as to one or more Units:
1) by ISO pursuant to Section 11.4 in the event of default by Owner;
(ii) by Owner pursuant to Section 11.4 in the event of default by ISO;
(iii) by Owner pursuant to Section 7.4 (f), 7.5 (i) or 7.6 (h),
(iv) by Owner or ISO, if the Unit is condemned by a Governmental Authority;

or

Issued by: Randall J. Hickok Effective: January [, 2005
Vice President, California Assets

Issued on: November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Energy Qekland, L.L.C. Original Sheet No. 21
FERC Electric Tariff
Rate Schedule No. 2

W) by Owner or ISO, if Owner’s authorization from a Governmental
Authority (including, where applicable, licenses under Part I of the Federal
Power Act) that is necessary to site, operate or obtain access to such Unit
is terminated or expires or is reissued or modified so that it becomes
illegal, uneconomical or otherwise impractical for the Owner to continue
operating the Facility. Owner shall be obligated to use its best efforts to
renew and keep effective its licenses and authorizations and to oppose
conditions or modifications which would make continued operation
illegal, uneconomical or otherwise impractical.

(c) To the extent that Owner transfers the right to control the dispatch of the Facility
or Unit which right is necessary to satisfy its obligations under this Agreement,
Owner shall assign this Agreement to the transferee in accordance with Section
13.1.

(d) If ISO terminates the Agreement or does not extend the term of the Agreement as
to a Unit, ISO shall not redesignate the same Unit, or designate another non-
reliability must-run unit at the same Facility, as a Reliability Must-Run Unit
during the one year period following termination or expiration of the Agreement
as to that Unit unless (i) ISO demonstrates that the unit is required to maintain the
reliability of the ISO Controlled Grid or any portion thereof and the need 10
designate the unit as a Reliability Must-Run Unit is caused by an extended outage
of a generation or transmission facility not known to ISO at the time of the
termination or expiration or (ii) the unit is selected through an 1SO competitive
process in which Owner participated. For purposes of the foregoing, ISO’s need
for spinning reserves, nonspinning reserves, replacement reserves or regulation as

defined in the 1SO Tariff shall not be grounds for redesignating the Unit or
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designating another unit at the Facility as a Reliability Must-Run Unit.

(e) Subject to any necessary authorization from FERC, this Agreement shall
terminate as to any Unit leased by Owner in the event that, for any reason, the
lease expires or is terminated unless Owner acquires ownership of such Unit upon
such expiration or termination. Any termination under this Section 2.2 (e) shall
not affect any right ISO may have thereafter to designate such Unit as a Reliability
Must-Run Unit and the conditions in Section 2.2 (d) shall not apply to such
redesignation.

2.3  Effective Date of Expiration or Termination

If FERC authorization is required to give effect to expiration or termination of this

Agreement as to one or more Units, the effective date of the expiration or termination

shall be the date FERC permits the expiration or termination to become effective. Owner

shall promptly file for the requisite FERC authorizations to terminate service under this

Agreement as of the proposed effective date of expiration or termination; provided, that

nothing in this Agreement shall prejudice the right of either Party to contest the other

Party’s claim that a termination or expiration has occurred. If FERC authorization is not

required to terminate service under this Agreement, the effective date of expiration or

termination shall be the later of (i) the date specified in ISO or Owner’s notice of
termination or (ii) the date that all conditions to the termination or expiration have been
satisfied.

2.4  Effect of Expiration or Termination

Expiration or termination of this Agreement shall not affect the accrued rights and

obligations of either Party, including either Party’s obligations to make all payments to

the other Party pursuant to this Agreement or post-termination audit rights under Section

12.2.
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2.5  Termination Fee

(a) ISO shall pay Owner a Termination Fee calculated pursuant to Section 2.5 (b) if
the Unit is Closed within six months after the Unit ceases to be subject to this
Agreement as a result of termination pursuant to Sections 2.2 (b} (i1), (iii), (iv) or
(v) or because ISO does not extend the term under Section 2.1 (b). Within 60
days after the Unit is Closed, Owner will send ISO a notice stating (i) the date the
Unit Closed and (ii} the amount of the Termination Fee due Owner pursuant to
this Section 2.5 including detailed calculations of each component of the formula
in Section 2.5(b) identifying the source of each input used. For purposes of this
Section, “Closed” shall mean that the Unit is not producing Energy or providing
capacity and there are no Direct Contracts obligating any entity to deliver Energy
or provide capacity from the Unit during the 36 month period beginning at the
date the Unit Closed. A Unit shall cease to be Closed if, during the 36 month
period beginning at the date the Unit Closed, any entity: (i) sells Energy or
capacity, (ii) executes a Direct Contract for service or (iii) obtains a new permit
from any Governmental Authority for operations, in each case that would involve
use of the Capital Item for which a Termination Fee is being paid.

(b)  The Termination Fee shall be determined using the following formula:

T = NCI+CWIP-S
Where:
T = Termination Fee ($)
NCI = Undepreciated portion of the cost of Capital Items which

constitute part of the Closed Unit which were approved in
accordance with Section 7.4 or 7.6 and were in service at

the date the Unit Closed with the cost and depreciation
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rates determined under Section 7.4 or 7.6, as applicable. In
calculating NC1, the undepreciated cost of each Capital
Item shall be multiplied by the Surcharge Payment Factor
applicable to that Capital Item.
CWIP = The actual cost, at the date the Unit Closed, of Capital
Items for the Closed Unit which were approved in
accordance with Section 7.4 or 7.6, as applicable, but were
not in service at the date the Unit Closed, plus the cost to
pay or terminate any remaining obligations incurred in
connection with installation of the Capital Items. In
calculating CWIP, the cost of each Capital Item shall be
multiplied by the Surcharge Payment Factor applicable to
that Capital Item.
S = The salvage value, if any, of the Capital ltems included in
the calculation of either NCI or CWIP.
The cost for each Capital Item shall be determined by agreement or ADR pursuant
to Section 7.4 or 7.6. Except for those items for which a ten-year depreciation life
is specified in Section 7.4 of this Agreement, the depreciation rate for each
Capital Item shall be determined by agreement or ADR in connection with the
applicable Capital Item approval process under Section 7.4 or 7.6.

(c) The Termination Fee shall be payable in 36 equal monthly installments calculated

using the following formula:
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Where ,
M=T——.
’{l -Q+ r)'“]
M = the monthly payment,
T = Termination Fee under Section 2.5(b), and

r = an annual discount rate equal to the interest rate used by FERC
for the calculation of refunds (as set forth in 18 C.F.R. § 35.19a) in
effect on the date that Owner provides notice to the ISO pursuant to
Section 2.5(a) of this Agreement, divided by 12.

(d) If the Unit ceases to be Closed at any time within 36 months following the date
the Unit Closed, ISO shall cease payment of Termination Fee installments as of
the Month in which the Unit ceased to be Closed, but Owner shall not be
obligated to refund installments for any Month in which the Unit was Closed.
Once a Unit has ceased to be Closed, 1SO shall not be required to pay any
remaining Termination Fee installments even if the Unit again Closes.

(e) Any dispute regarding an element of the Termination Fee (e.g. salvage value) not
resolved at the time the Capital Item was approved shall be subject to ADR. If the
amount of the Termination Fees associated with a single termination or expiration
is $5 million or more as billed by Owner, the Responsible Utility shall have the
same rights as ISO to receive notice that the Unit(s) Closed and to initiate or

participate in ADR.
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ARTICLE 3
CONDITIONS OF MUST-RUN AGREEMENT
3.1 Conditions Under Which Units Will Operate

This Agreement includes two conditions of service under which Owner may provide

service from its Unit(s). By way of general description and subject to the specific

provisions set forth in this Agreement:

(1) A Unit under Condition 1 may participate in Market Transactions and Owner will
retain all revenues from participation in Market Transactions;

(i) A Unit under Condition 2 shall bid in accordance with Section 6.1 (b) to
participate in Market Transactions when ISO has issued a Dispatch Notice for the
Unit and Owner will not retain revenues from participation in Market
Transactions. A Unit under Condition 2 shall not participate in a Market
Transaction when ISO has not issued a Dispatch Notice for the Unit.

Owner shall begin operating each Unit under the Condition designated by Owner prior to

the Effective Date and thereafter may transfer the Unit to a different Condition pursuant

to Section 3.2,

32  Transfer Between Conditions

(a) Except for a hydroelectric Unit, Owner may, from time to time, transfer a Unit
from one Condition to the other Condition, provided that it may not do so without
ISO’s consent unless, as of the transfer date, the Unit will have been subject to its
existing Condition for at least twelve months. If a transfer is to become effective
at the beginning of a Contract Year, Owner shall provide ISO at least 30 days

prior notice of the transfer. For a transfer to become effective at any other time,
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Owner shall give ISO notice at least 90 days prior to the transfer. If a Unit is
transferred from Condition 1 to Condition 2 during a Contract Year, Owner shall
credit to ISO on the first invoice after the transfer is effective an amount
computed by multiplying (i) the positive difference, if any, of the Prepaid Start-
ups minus the Counted Start-ups by (ii) the Prepaid Start-up Cost. If a Unit is
transferred from Condition 2 to Condition 1, ISO shall not be required to pay a
Condition 1 Prepaid Start-up Charge for the remainder of the Contract Year in
which the transfer occurred, but shall pay, for each Start-up, the Condition 1 Start-
up Payment calculated pursuant to Equation D-1 in Schedule D.

(b) A hydroelectric Unit may only operate under Condition 1.

(c) ISO may not transfer a Unit from one Condition to the other Condition.

(d)  Any transfer of a Unit from one Condition to the other Condition shall be
effective on the first day of the Month following expiration of the applicable
notice.

(e) If a Unit is transferred from Condition 1 to Condition 2, Surcharge Payments for
Capital Items shall be changed prospectively from the effective date of the transfer
to reflect a Surcharge Payment Factor of 1.0. If a Unit is transferred from
Condition 2 to Condition 1, Surcharge Payments for Capital Items shall be
changed prospectively from the effective date of the transfer to reflect the
Condition 1 Surcharge Payment Factor previously determined for the Capital
ltem, or if the factor was not previously determined, the Surcharge Payment
Factor agreed to by ISO and Owner. If Owner and ISO do not agree on the
Surcharge Payment Factor, the Surcharge Payment Factor shall be determined
through ADR in accordance with Schedule B.
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ARTICLE 4
DISPATCH OF UNITS

4.1 ISO’s Right to Dispatch

(a) Subject to the limitations set forth in this Agreement, ISO shall direct dispatch of
a Unit by delivering a Dispatch Notice to Owner’s Scheduling Coordinator in
accordance with the ISO Tariff.

(b) Dispatch Notices for Energy, other than Energy associated with Ancillary
Services, shall be issued solely for purposes of meeting local reliability needs or
managing intra-zonal congestion. For purposes of dispatching Energy, local
reliability needs do not include Energy required to manage inter-zonal congestion.
ISO shall issue Dispatch Notices to meet local reliability needs or manage intra-
zonal congestion whenever market bids cannot be used to meet those needs or
manage such congestion or such market bids cannot be used to meet those nceds
or manage such congestion without taking a bid out of merit order or requiring
ISO to decrement another supplier’s schedule to accornmodate the unit which
provided the bid. ISO may not issue a Dispatch Notice to fill a need for imbalance
energy.

(c) Except as needed for black start or voltage support required to meet local
reliability needs, to meet operating criteria associated with Potrero and Hunters
Point power plants, or as outlined below, ISO may issue Dispatch Notices for
Ancillary Services only if the available bids in Ancillary Service capacity markets
do not provide sufficient capacity to meet ISO’s requirements.

(i) The ISO may elect to procure from the day-ahead market less than the
amount of an Ancillary Service that it knows to be needed as of the close
of that market and instead procure the balance from the hour-ahead

markets. Before doing so, the ISO must communicate to all Scheduling
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Coordinators its intention to procure a portion of its needs from the hour-
ahead market. Such communication shall state the projected hourly
megawatt amounts of each Ancillary Service it has shifted from day-ahead
to hour-ahead procurement. Amounts shifted under this provision are not
subject to the Bid Sufficiency Test described below.

(i)  If, after the close of the day-ahead market for a Trading Day, but before
ISO issues final hour-ahead schedules for the first hour of the Trading
Day, ISO determines it needs additional Ancillary Services for the Trading
Day, ISO shall use unused, available day-ahead market bids for Ancillary
Services for the Trading Day in merit order (and in the appropriate zone, if
ISO is procuring Ancillary Services on a zonal basis) to fiil its Ancillary
Services needs before issuing a Dispatch Notice for Ancillary Services.

(ii)  If unused day-ahead Ancillary Services bids are not sufficient to meet the
ISO’s Ancillary Service needs for the Trading Day, or if ISO determines
on the Trading Day that it needs additional Ancillary Services on the
Trading Day, ISO shall use the following procedures:

(A)  ISO shall communicate such needs to all Scheduling Coordinators
as quickly as possible after such needs are identified.

(B)  After completing (A), ISO shall attempt to procure those additional
Ancillary Services from the hour-ahead Ancillary Services markets
(in the appropriate zone if ISO is procuring Ancillary Services on a
zonal basis) that have not closed, subject to the Bid Sufficiency
Test described below.,

(C) ISO shall not issue a Dispatch Notice for Ancillary Services for

any hour of the Trading Day before the earlier of (a) the time at

Issucd by: Randall J. Hickok Effective: January 1, 2005
Vice President, California Assets

Issued on: November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Energy Oakland, L.L.C. Criginal Sheet No. 30
FERC Electric Tariff
Rate Schedule No. 2

which the hour-ahead market for that hour closes or (b) if a Start-

up would be required to provide the Ancillary Service, such earlier

time as is necessary to comply with the applicable Start-up Lead

Time and Ramping Constraints on Schedule A.

(iv)  ISO shall not be required to accept any bid for an Ancillary Service above
applicable bid caps then in effect under the ISO Tariff before issuing a
Dispatch Notice for Ancillary Services.

(v) Bid Sufficiency Test
(A)  The Bid Sufficiency Test may only be applied:

(N To purchases from the hour-ahead Ancillary Services
market;

(2)  IfISO has fully complied with its obligation to promptly
notify Scheduling Coordinators of its need to acquire
additional ancillary services from the hour-ahead market;
and

(3)  To the extent that the approved ISO Tariff does not
preclude such a test.

(B)  The Bid Sufficiency Test may not be applied to Ancillary Service
requirements that have been shifted from the day-ahead market to
the hour-ahead market at the discretion of the ISO.

(C) The Bid Sufficiency Test shall be applied on an individual hourly
basis and for an individual Ancillary Service type. The test result
shall be considered "insufficient” in an hour-ahead market if, and
only if - (1) bids in the hour-ahead market for the particular
Ancillary Service (including any unused bids that can be used to
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satisfy that particular Ancillary Services requirement under Section
2.5.3.6 of the ISO Tariff) that remain after first procuring the
megawatts of the Ancillary Service that the ISO had notified
Scheduling Coordinators it would procure in the hour-ahead
market pursuant to Section 4.1(c)(i) (“remaining Ancillary Service
requirement”) represent, in the aggregate, less than two times such
remaining Ancillary Service requirement; or {2) there are fewer
than two unaffiliated bidders 1o provide such remaining Ancillary
Service requirement. If the application of the Bid Sufficiency Test
results in a determination of “insufficiency”, the ISO may issue a
Dispatch Notice to satisfy its needs for that hour and that
individual Ancillary Service.

(D)  If the result of the Bid Sufficiency Test is a finding that available
bids are “insufficient”, ISO may nonetheless accept available
market bids if it determines in its sole discretion that the prices bid
and the supply curve created by the bids indicate that the bidders
were not attempting to exercise market power.

4.2  Timing of Dispatch Notices
Subject to the terms and conditions of this Agreement, ISO shall issue all Dispatch
Notices promptly after it makes a determination that it will require Energy or Ancillary
Services under this Agreement, but ISO shall not issue Dispatch Notices earlier than
establishment of the “final schedule” (as defined in the ISO Tariff) for the day-ahead
market unless the ISO Tariff is revised to permit ISO to dispatch Reliability Must-Run

Units prior to such establishment.
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43  Form and Content of Dispatch Notices

(a) All Dispatch Notices shall be in writing if circumstances permit. If circumstances
require that a Dispatch Notice be given or changed orally, the Dispatch Notice
shall be confirmed in writing within 24 hours after the oral notice or change was
given.

(b)  Each Dispatch Notice shall specify the Unit from which ISO requests Owner to
Deliver Energy or Ancillary Services, the time of commencement and termination
of the Requested Operation Period and, for each hour of the Requested Operation
Period, the Requested MW or the Requested Ancillary Services. A Dispatch
Notice for a hydroelectric Facility must request that Owner Deliver Energy from
the entire Facility rather than from a specific Unit. However, ISO may request that
Owner Deliver Ancillary Services from specific Units in a hydroelectric Facility;
provided that Energy associated with such Ancillary Services shall be Delivered
from the Facility and not the specified Units. ISO may issue Dispatch Notices in
real time without specifying the time the Requested Operation Period is to
terminate and may adjust the Requested MW or Requested Ancillary Services in
real time if ISO provides all such information in writing as provided in Section
4.3(a).

4.4  Non-complying Dispatch Notices

Owner shall not be obligated to comply with a Dispatch Notice that does not comply with

Section 4.3 or 4.6 and Owner shall not be liable, suffer any penalties or suffer any

reduction in payments for failure to comply with a Dispatch Notice which is not in

compliance with those Sections, provided that Owner promptly notifies ISO that the

notice does not comply with Section 4.3 or 4.6 and provides the reasons the Dispatch
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Notice does not comply. Owner may provide such notice after the Requested Operation
Period if the notice concerns a Dispatch Notice given during, or less than one-half hour
prior to, the Requested Operation Period. Compliance with a Dispatch Notice shall not
be deemed a waiver of objections to the Dispatch Notice.
4.5  Dispatch Notices to a Unit Scheduled in Market Transactions
Notwithstanding Section 4.1, ISO shall issue a Dispatch Notice for all Energy required
from a Unit for reliability purposes even if the Unit is scheduled to operate at or above the
required level in a Market Transaction.
4.6  Limitations on ISO’s Right to Dispatch
ISO’s Dispatch Notice may not request Owner to, and Owner shall not be obligated to:
(i) Provide service from a Unit 4t less than the Minimum Load for the Unit;
(i1) Provide service from a Unit for less than the Minimum Run Time;
(iii)  Start-up a Unit after less than the Minimum Off Time;
(iv)  Start-up a Unit unless the time between the delivery of the Dispatch Notice
requesting such Start-up and the commencement of the applicable
Requested Operation Period equals at least the Start-up Lead Time for the
Unit and the Dispatch Notice provides sufficient time to satisfy the
Ramping Constraint of the Unit;
(v)  Provide service from a Unit in excess of its Unit Availability Limit;
(vi)  Provide service from a Unit when to do so would violate environmental
limitations applicable to the Unit as set forth in Section 3 of Schedule A;
(vii)  Start-up or provide service from a Unit in violation of any applicable law,

regulation, license or permit; or
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(viii) Start-up or provide service from a Unit to the extent that doing so would
cause a breach of an Existing Contractual Limitation; or
(ix)  Deliver Energy or Ancillary Services to the extent such Delivery would
cause a breach of a contract for capacity made available through an
Upgrade or a Capital Item or Repair for which ISO is not obligated to
make a Surcharge Payment or pay ISO’s Repair Share,
4,7  Dispatch in Excess of Contract Service Limits

(a) ISO shall use its best efforts in accordance with Good Industry Practice not to
issue a Dispatch Notice that would cause a Unit’s Counted Start-ups, Counted
MWh, or Counted Service Hours to exceed any of the Unit’s Contract Service
Limits.

{b) ISO may issue a Dispatch Notice requiring a Unit to Deliver Energy or Ancillary
Services after the Unit has exceeded a Contract Service Limit only if the
Requested MWh or Requested Ancillary Services cannot be obtained by ISO
either (i) by accepting market bids in accordance with Section 4.1 or (ii) from
Comparable RMR Unit(s) without exceeding the contract service limits or
violating other operational limitations under ISO’s agreement with the
Comparable RMR Unit(s). Owner shall use its best efforts, in accordance with
Good Industry Practice, to comply with such Dispatch Notice.

(¢)  If Owner of a hydroelectric Facility complies with a request to exceed the
Maximum Monthly MWh, Owner may reduce the Maximum Monthly MWh for
remaining Months of the Contract Year to reflect the accelerated use of available
water. Not later than 15 days after any delivery in excess of Maximum Monthly

MWh, Owner shall provide ISO a notice showing revised Maximum Monthly
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MWh for remaining Months of the Contract Year.

(d) If the Owner does not comply with a Dispatch Notice under Section 4.7(b), Owner
at ISO's request shall provide a written explanation.
(e) If Owner, in compliance with a Dispatch Notice, Starts-up a Unit and the Counted

Start-ups for the Contract Year exceed the Maximum Annual Start-ups for the

Unit, ISO shall pay for each such excess Start-up at the rate set out in Schedule G.

If Owner, in compliance with a Dispatch Notice, Delivers Energy and the Counted

MWh for the Unit for the Contract Year exceeds the Maximum Annual MWh, the

Counted Service Hours from the Unit for the Contract Year exceed the Maximum

Annual Service Hours, or if applicable, the Counted MWh for the Month exceed

the Maximum Monthly MWh, ISO shall pay for the Billable MWh Delivered in

response to such Dispatch Notice and exceeding the Contract Service Limit at the

rates set forth in Schedule G.

(f) For purposes of this Section 4.7:

(i) “Best efforts” does not require Owner to provide service inconsistent with
the limitations set forth in Section 4.6 or if Owner reasonably believes
providing the service might cause significant physical harm to the Unit.

(ii) The term “Good Industry Practice™ shall not be applied to permit ISO to
consider the relative costs of Comparable RMR Units when determining
whether to request dispatch of a Unit in excess of the Contract Service
Limits.

(iii)  *“Comparable RMR Unit” means a unit which has been designated a
Reliability Must-Run Unit and which, in ISO’s reasonable judgment, is
capable of providing system reliability benefits to ISO equivalent to the
system reliability benefits provided by the Unit which otherwise would be
subject to the Dispatch Notice. In the case of Units providing Ancillary
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Services, a Comparable RMR Unit must: (A) be certified to provide the
Requested type of Ancillary Service, (B) provide the same or higher ramp
rate and MW capacity and (C) if there is interzonal congestion, be located
in the same zone as the Unit which otherwise would be subject to the
Dispatch Notice.

(g ISO and Owner shall have the right to dispute the other Party’s actions or
inactions under this Section 4.7 and any dispute shall be subject to resolution
through ADR.

4.8  Air Emissions

If ISO determines that it is necessary to reserve MWh to satisfy potential dispatches under

this Agreement without violating present or future limitations on the discharge of air

pollutants or contaminants into the atmosphere specified by any federal, state, regional or
local Jaw by any regulation, air quality implementation plan, or permit condition
promulgated or imposed by any Governmental Authority, the terms and conditions of

such reservation shall be set out on Schedule P.

49  Test Dispatch Notices

(a) Availability Tests

(1) ISO may from time to time test the Availability of a Unit by requiring the
Unit to Deliver Energy pursuant to a Test Dispatch Notice provided to
Owner’s Scheduling Coordinator using the procedures described in
Section 4.2 and 4.3. ISO, without cause, may request one Availability
Test each Contract Year. ISO may request additional Availability Tests if
the Unit fails to comply fully with a Dispatch Notice. ISO shall not
request an Availability Test for a hydroelectric Unit during periods of

constrained water availability. Lack of available water shall not be deemed

to result in a failed test and reduction of the Unit Availability Limit for a
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hydroelectric Unit.
(ii) Owner may request an Availability Test at any time. ISO shall issue a Test
Dispatch Notice within three days after receipt of Owner’s request, but for
good cause, ISO may reschedule the test to a date acceptable to Owner.
Owner’s request shall state the amount of Energy to be produced. The
effect of operations pursuant to such a request is set out in Section 5.3.
(iii)  The Test Dispatch Notice shall be marked *‘Availability Test Dispatch
Notice.” The Test Dispatch Notice shall specify a Requested Operation
Period of four hours of continuous operations at the requested output plus
any applicable Start-up Lead Time, time to satisfy Ramping Constraints
and time for Shutdown (or for hydroelectric Units the time sufficient water
is available, if that is less).
(iv)  Subject to the other conditions or restrictions expressed in this Agreement,
Owner shall provide service from the Unit and Deliver the Requested
MWh in accordance with the Availability Test Dispatch Notice; provided,
however, that Owner, in response to such Test Dispatch Notice, may
deliver all or part of the Requested MWh in a Market Transaction by
complying with the procedures set forth in Section 5.2.
(v)  An Availability Test shall be treated as having been successfully
completed if the average MW Delivered at the Delivery Point during the
Availability Test was not less than 99% of the Requested MW for the
Requested Operation Period. The average MW Delivered during the
Availability Test shall be computed by dividing (i) the total MWh
produced during the four- hour period immediately following completion
of the ramp up, multiplied by the appropriate ambient temperature

correction factors for the Unit as set out in Section 3 of Schedule A, by
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(ii) four hours.

(vi)  If a Unit fails an Availability Test, ISO may issue an SO Availability
Notice restating the Availability of the Unit to a level not less than the
average MW Delivered during the Availability Test. Following the notice,
Owner shall not issue an Owner's Availability Notice increasing the
Availability of the Unit above the level determined through such failed
Availability Test until (A) the Unit has successfully completed a
subsequent Availability Test, (B) the Unit has delivered in Market
Transactions, pursuant to a Dispatch Notice or in a combination of the
two, during a continuous four hour operating period, average MW in
excess of those determined in the Availability Test or (C) Owner has
otherwise demonstrated to ISO’s reasonable satisfaction that the
Availability of the Unit has been restored.

(vii)  If the average MW Delivered during the Availability Test exceed 101% of
the Unit Availability Limit in effect prior to the Availability Test, Owner
may issue an Owner’s Availability Notice setting Availability retroactive
to the time the request was received by ISO to the lesser of (A) the average
MW Delivered during the Availability Test or (B) the Maximum Net
Dependable Capacity.

(b) Emissions Test

If it is necessary for Owner to operate a Unit to fulfill regulatory requirements for

emissions testing, Owner may request ISO to issue a Dispatch Notice for such

operation. Owner shall provide a request specifying the test date at least seven
days in advance of the emissions test. ISO shall issue a Dispatch Notice to
schedule the requested operation on the date specified in Ownes’s request, or for

good cause, ISO may cause the test to be rescheduled to a date acceptable to
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Owner, provided that ISO shall not delay the test by more than seven days without
Owner’s consent. The Test Dispatch Notice shall be marked “Emissions Test

Dispatch Notice”.

(c) Black Start Test
ISO may from time to time test Unit(s) designated to provide Black Start service
by requiring the Unit to deliver Black Start service pursuant to a Test Dispatch
Notice provided to Owner’s Scheduling Coordinator using the procedures
described in Sections 4.2 and 4.3. Such Test Dispatch Notice shall be marked
“Black Start Test Notice.” The Black Start Test shall be performed in accordance
with the Ancillary Services Requirements Protocol in the ISO Tariff. I1SO shall
not request a Black Start Test for a hydroelectric Unit during periods of
constrained water availability.

(d) Heat Input Test
Not more frequently than once each Contract Year, Owner may, by giving at least
seven days’ prior notice to ISO, request ISO to issue a Test Dispatch Notice in
order for Owner to determine the heat input of a Unit. ISO shall not unreasonably
refuse to issue a Test Dispatch Notice for a heat input test. The Test Dispatch
Notice shall be marked *“Heat Input Test Notice.” The heat input test shall be
conducted in accordance with testing standards and procedures agreed to by ISO
and Owner. In the absence of such agreement, the standards and procedures shall
be determined through ADR before such test may be conducted. The arbitrator
shall specify procedures for testing which are consistent with Good Industry
Practice. Following such a heat input test, Owner shatl be permitted to make a
filing under Section 205 of the Federal Power Act limited to modifying the heat
inputs used in the Variable Cost Payment, Start-up Payment, Preempted Dispatch
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Payment and Mandatory Energy Bid in Schedules C, D, E and M, respectively, to
reflect the results of such test.
4.10 Forecasts Of ISO’s Requirements
Not later than November 15 of each year, ISO shall provide Owner and the Responsible
Utility with a non-binding forecast representing ISO’s then current best estimate of the
monthly MWh, monthly peak day MW, and monthly Service Hours that ISO will require
each Unit to provide each month during the ensuing Contract Year (*Annual Forecast™).
In addition, not later than June {5 of each year, ISO shall provide Owner and with a non-
binding forecast {*Update”) representing 1ISO’s then current best estimate of the monthly
MWh, monthly peak day MW, and monthly Service Hours that ISO will require each
Unit to provide each month from June through the end of the Contract Year. Each
Annual Forecast and Update will take into account the Long-term Planned Outages. The
Annual Forecasts and Updates shall be treated as confidential pursuant to Section 12.5
and shall not be binding.
4.11 Determination of Contract Service Limits
{(a) If ISO has extended the term of this Agreement pursuant to Section 2.1 (b), then
not later than October 31 of the expiring Contract Year Owner shall make a filing
under Section 205 of the Federal Power Act limited to revising Schedule A to
reflect the Contract Service Limits for all Units other than hydroelectric Units for
the ensuing Contract Year. The Contract Service Limits for each year after the
initial Contract Year shall be determined through application of the following
rules:
(i) Maximum Annual MWh for each Unit shall be the average annual MWh
produced in Market and Nonmarket Transactions by the Unit during the 60
month period ending June 30 of the expiring Contract Year,

Issued by: Randall J. Hickok Effective: January 1, 2005
Vice President, California Assets

Issued on; November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Energy Oakland, L.L.C. Original Sheet No. 41
FERC Electric Tariff
Rate Schedule No. 2
(ii) Maximum Annual Service Hours for each Unit shall be the average annual
Service Hours the Unit operated in Market and Nonmarket Transactions
during the 60 month period ending June 30 of the expiring Contract Year;
and
(iii) Maximum Annual Start-Ups shall be the number of Start-ups of the Unit
for Market and Nonmarket Transactions during the year selected by ISO.
ISO may select any of the five preceding years to determine Maximum
Annual Start-Ups but shall select the same year for all Units at the Facility.
For purposes of the foregoing sentence only, a year shall mean a 12-month
period ending June 30. Thus, by way of example, ISO may determine
Maximum Annual Start-ups for calendar year 2002 based on the
Maximum Annual Start-ups during any of the following five periods: (A)
12 months ended June 30, 2001; (B) 12 months ended June 30, 2000; (C)
12 months ended June 30, 1999; (D) 12 months ended June 30, 1998; or
(E) 12 months ended June 30, 1997.
Owner shall provide the information necessary to determine the Contract Service
Limits to ISO and the Responsible Utility not less than 15 days prior to the filing.
ISO shall give notice to Owner and Responsible Utility identifying the year to be
used to determine Maximum Annual Start-ups not later than five Business Days
after it receives the information from Owner.

(b) If ISO has extended the term of this Agreement pursuant to Section 2.1 (b), then
not later than 15 days prior to the beginning of the ensuing Contract Year, Owner
of a hydroelectric Facility shall make a filing under Section 205 of the Federal
Power Act to reflect the revised Contract Service Limits to be in effect during the

ensuing Contract Year for the hydroelectric Facility. Such filing shall be based on

Owner’s current water management forecast and shall reflect the water expected
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to be available for electric generation above the Hydroelectric Dependable
Capacity. Such filing, if accepted or approved, shall set the Maximum Monthly
MWh in Schedule A for the ensuing Contract Year, subject to adjustment in
accordance with the notice described below giving revised Monthly Maximum
MWh. The Maximum Monthly MWh in Schedule A of this Agreement on the
Effective Date reflects the Hydroelectric Dependable Capacity. Not later than
April 15 of each Contract Year, Owner shall provide notice to ISO giving revised
Maximum Monthly MWh for each remaining Month of the Contract Year based
on its then current water management forecast. For the Contract Year ending
December 31, 1999, Owner shall provide ISO with such notice prior to the
Effective Date. If, during any Contract Year, Owner determines that drought
conditions jeopardize its ability to supply Hydroelectric Dependable Capacity,
Owner shall promptly give notice to the ISO of this determination, including
revised Maximum Monthly MWh for each remaining Month of the Contract Year.
Following such a determination, Owner shall provide ISO with weekly updated
water management forecasts until the earlier of the end of the Contract Year or
Owner’s determination that its ability to supply the Hydroelectric Dependable
Capacity is no longer jeopardized by such conditions. ISO acknowledges that the
accuracy of a water management forecast may be substantially affected by a Force
Majeure Event at any time after the Owner provides the forecast and consequently
Owner shall not be liable for the accuracy of the water management forecast or

any reliance on it other than a Monthly Maximum MWh amount.
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ARTICLE 5
DELIVERY OF ENERGY AND ANCILLARY SERVICES BY OWNER
5.1 Owner’s Delivery of Energy and Ancillary Services
(a) Subject to the limits in this Agreement, Owner shall provide service from the
Units and Deliver the Requested MWh or Requested Ancillary Services in
accordance with each Dispatch Notice. To the maximum extent practical, and
except for regulation, Owner shall Deliver at each moment of each hour during
the Requested Operation Period not less than the Requested MW or Requested
Ancillary Services. If Owner has disputed a Dispatch Notice under Section 4.6 (i)
(Minimum Load) (ii) (Minimum Run Time) (iii) (Minimum Off Time) (iv) (Start-up
Lead Time and Ramping Constraint), or (v) (Unit Availability Limit) and such
dispute is not resolved prior to the time for delivery, Owner will use reasonable
efforts to comply with the Dispatch Notice, but shall not be liable to ISO if it is
unable to do so and Owner prevails in the dispute.
(b) If Owner has disputed a Dispatch Notice under Section 4.6 (vi) (environmental),
(vii) (violation of law), (viii) (Existing Contractual Limitations) or (ix) (Upgrade
Contract), Owner shall not be required to Deliver Energy or Ancillary Services
pending resolution of the dispute as to whether the Dispatch Notice violated such
Section; provided, however, that Owner shall not be relieved from any liability
that it would otherwise have for failure to comply with the disputed Dispatch
Notice if it subsequently is determined that the Dispatch Notice did not violate
Section 4.6 (vi), (vil), (viii) or (ix).
(c) Subject to ISO approval, if Owner cannot Deliver the Requested MWh or
Requested Ancillary Services by providing service from the Unit identified in a
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Dispatch Notice, Owner may Deliver the requested services by providing service
from a Substitute Unit. Owner shall provide oral or written notice to ISO prior to
the Requested Operation Period stating why it cannot provide the requested
service from the Unit identified in the Dispatch Notice, identifying the Substitute
Unit, describing the services it will provide from the Substitute Unit and
specifying the charges applicable to service from the Substitute Unit. ISO may
deny approval only if the proposed unit does not qualify as a Substitute Unit. The
total cost to ISO for service from the Substitute Unit shall be at the rate specified
by the Owner, provided that the total cost wilt not exceed the total costs for the
same amount of service from the Unit specified in the Dispatch Notice.

(d) If Owner can Deliver the Requested MWh or Requested Ancillary Services by
providing service from the Unit identified in the Dispatch Notice, Owner may
Deliver the requested services by providing service from (i) the Unit identified in
ISO’s Dispatch Notice or (ii} with ISO’s consent, a Substitute Unit. Owner ofa
hydroelectric Unit will Deliver the Requested MWh from the Facility and will
Deliver the Voltage Support and Black Start requested in a Dispatch Notice from
the specified Unit or a Substitute Unit. If Owner proposes to satisfy its delivery
obligations by providing service from a Substitute Unit, Owner shall provide oral
or written notice to ISO prior to the Requested Operation Period identifying the
Substitute Unit, describing the services it will provide from Substitute Unit and
specifying the charges applicable to service from the Substitute Unit. Owner may
Deliver the agreed services from the Substitute Unit and will be paid at the agreed
rates if ISO accepts Owner's proposal, or ISO and Owner otherwise agree on the
services and applicable rates for service from a Substitute Unit. ISO’s decision

shall not be subject to ADR.
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(e) Owner shall Deliver the Requested MWh or Requested Ancillary Services at the
Delivery Point or such other point(s) reasonably acceptable to ISO and shall
comply with the metering and related arrangements set forth in Section 5 of
Schedule A to this Agreement or as otherwise specified in Owner’s applicable
Meter Service Agreement.

(f) If Owner would have been able to Deliver the Requested MWh or Requested
Ancillary Services but for an outage in the ISO Controlled Grid or Distribution
Grid beyond Owner’s reasonable control, Owner shall be deemed to have
complied with the Dispatch Notice for purposes of Sections 5.4 and 8.5.

5.2 Substitution of Market Transactions for Dispatch Notices

(a) Owner may satisfy, in whole or in part, its obligation to Deliver Energy, but not
Ancillary Services, during a Requested Operation Period by delivering Energy
under a Market Transaction from the Unit identified in a Dispatch Notice if
Owner complies with the requirements and procedures of this Section 5.2.

(b) Within 30 minutes after receipt of the Dispatch Notice, Owner shall give notice of
its intent to substitute a Market Transaction, designate the amount of MWh for
each hour to be substituted in the market (hour-ahead, day-ahead or real-time
imbalance market) and the Direct Contracts in which it will participate. All
substitute MWh (except substitute MWh to be delivered under Direct Contracts)
must be in the same market (i.e. hour-ahead, day-ahead or real-time imbalance).

(c) Owner may substitute a Market Transaction (other than a Direct Contract) only if
the deadline for bids into the market selected by Owner has not passed. If Owner
intends to substitute a Market Transaction in the hour-ahead or real-time markets,

Owner shall submit a bid of zero dollars to ISO or PX, as applicable, to provide
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not less than the MWh it has proposed to substitute. 1f Owner’s bid is not

successful, Owner will nonetheless Deliver the MWh requested in the Dispatch

Notice and will be paid the applicable price under the ISO Tariff for additional

generation resulting from *‘uninstructed imbalance energy” as defined in the ISO

Tariff.

(d) Owner may substitute deliveries under a Direct Contract for Requested MWh only
by including the Direct Contract in the initial preferred or revised preferred
schedules for the applicable market with the result that its Scheduling
Coordinator’s schedule remains balanced.

5.3  Rules for Calculating Counted Start-ups, Counted MWh and Counted Service Hours

(a) The following rules shall govern calculation of Counted Start-ups:

(i) Except as limited below, all Start-ups successfully completed in
compliance with a Dispatch Notice shall be included in Counted Start-ups
for the Unit for which the Dispatch Notice was issued.

(ii)  If a Start-up required by a Dispatch Notice is canceled by ISO after the
Start-up is initiated, Counted Start-ups shall include a fractional Start-up
computed by dividing (i) the lesser of (a) the time elapsed between
initiation of the Start-up and cancellation or (b) the Start-up Lead Time by
(ii) the applicable Start-up Lead Time for the Unit.

(ili)  For Units under Condition 1, if a Dispatch Notice is issued pursuant to
Section 4.5 for a period in which the Unit is scheduled to operate or is
operating in a Market Transaction for which a Start-up was required, or
Owner substitutes a Market Transaction under Section 5.2 for 2 Requested

Operation Period for which a Start-up was required, Counted Start-ups
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shall include one-half of the Start-up for the Unit for which the Dispatch
Notice was issued. No Start-up shall be counted more than once.

(iv)  For Units under Condition 2, Counted Start-ups shall include each Start-up
whether the Energy is Delivered to the ISO in a Nonmarket Transaction or
is delivered in a Market Transaction pursuant to bids made under Section
6.1 (b).

(v)  If Owner complies with a Dispatch Notice by Delivering the Requested
MWh or Ancillary Services from a Substitute Unit, any Start-ups of the
Substitute Unit will not be included in Counted Start-ups for the Unit
specified in the Dispatch Notice or the Substitute Unit.

(vi)  Except as provided in Section 5.3(a)(iii), any Start-up not required to
comply with a Dispatch Notice will not be included in Counted Start-ups.

(b) The following rules shall govern calculation of Counted MWh:

(1) Except as limited below, all MWh Delivered in compliance with a
Dispatch Notice shall be included in Counted MWh for the Unit for which
the Dispatch Notice was issued.

(ii) For Units under Condition 1, if a Dispatch Notice is issued pursuant to
Section 4.5 for a period in which a Unit is scheduled to operate or is
operating in a Market Transaction or if Owner, in response to a Dispatch
Notice, substitutes a Market Transaction under Section 5.2 for all or part
of the Requested MWh, MWh equal to the sum of (A) Billable MWh plus
(B) 50% of the Hybrid MWh, will be included in Counted MWh for the
Unit for which the Dispatch Notice was issued.

(iii)  If a Unit operating under Condition 2 sells Energy pursuant to bids made
under Section 6.1 (b), the Billable MWh shall be included in Counted
MWh for the Unit.
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(iv)  50% of all RMR Ramping Energy not included in Billable MWh will be
included in Counted MWh for the Unit specified in the Dispatch Notice.

(v)  If Owner Delivers Requested MWh or Energy associated with Ancillary
Services from a Substitute Unit, the MWh Delivered from the Substitute
Unit will not be included in Counted MWh for the Unit specified in the
Dispatch Notice or the Substitute Unit.

(c) The following rules shall govern calculation of Counted Service Hours:

(i} Except as limited below, all Service Hours expended in compliance with a
Dispatch Notice other than Service Hours expended for Ancillary Services
during which the Unit is not Synchronized shall be included in Counted
Service Hours for the Unit for which the Dispatch Notice was issued.

(ii) For Units under Condition 1, if a Dispatch Notice is issued pursuant to
Section 4.5 for a period in which a Unit is scheduled to operate or is
operating in a Market Transaction or if Owner, in response to a Dispatch
Notice, substitutes a Market Transaction under Section 5.2 for all or part
of the Requested MWh, one-half of the Requested Operation Period will
be included in Counted Service Hours for the Unit for which the Dispatch
Notice was issued.

(iii)  If a Unit operating under Condition 2 sells Energy pursuant to bids made
under Section 6.1 (b), each Service Hour expended by the Unit to produce
the Energy shall be included in Counted Service Hours.

(iv)  If Owner Delivers Requested MWh or Ancillary Services from a
Substitute Unit, the Service Hours expended by the Substitute Unit will
not be included in Counted Service Hours for the Unit specifted in the

Dispatch Notice or the Substitute Unit.
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(d) Counted MWh, Counted Service Hours and Counted Start-ups for the Contract
Year ending December 31, 1999 shall include MWh, Service Hours and Start-ups
for the period January 1, 1999 through the Effective Date under the reliability
must-run rate schedule which is superseded by this Agreement using the rules set
out in this Section 5.3 as if this Agreement had been in effect during that period.
Owner’s initial report under Section 5.5 shall show the MWh, Service Hours and
Start-ups for the period January 1, 1999 through the Effective Date calculated
using the rules set out in this Section 5.3.

5.4  Owner’s Failure To Deliver Requested MWh or Requested Ancillary Services

(a) Owner shall promptly notify ISO if Owner will not be able to Deliver all or part of
the Requested MWh or Requested Ancillary Services from the Unit identified in
the Dispatch Notice or from the Substitute Unit previously accepted by ISO.

(b) If a Unit fails to Deliver the full amount of Requested MWh or Requested
Ancillary Services, ISO may issue an ISO Availability Notice restating the
Availability to a level not less than the Availability indicated by the actual
deliveries. If ISO has issued an ISO Availability Notice under this Section 5.4
(b), Owner shall not issue an Owner’s Availability Notice increasing the
Availability of the Unit until (i) the Unit has successfully completed an
Availability Test, (ii) the Unit has delivered in Market Transactions or in a
combination of Market Transactions and Nonmarket Transactions pursuant to a
Dispatch Notice during a continuous four hour operating period, average MW in
excess of those shown in the ISO Availability Notice, or (iii) Owner has otherwise

demonstrated to the ISO’s reasonable satisfaction that the Availability of the Unit
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has been restored. 1SO’s only other remedies for Owner’s failure to Deliver
Requested Ancillary Services or Requested MWh are as set out in Sections 8.5,
11.3 and 12.6.
5.5  Reports
Not less than two days prior to the beginning of every Month during the Contract Year,
Owner or Owner's Scheduling Coordinator shall provide ISO and the Responsible Utility
a report for each Unit setting forth as of the day before the date of the report the Counted
MWh, Counted Service Hours and Counted Start-ups for the current Contract Year. All

reports shall be treated as confidential pursuant to Section 12.5.
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ARTICLE 6
MARKET TRANSACTIONS

6.1 Right To Engage In Market Transactions

(a) In addition to the right to substitute a Market Transaction pursuant to Section 5.2,
if a Unit is operating under Condition 1, Owner may enter into Market
Transactions for Energy or Ancillary Services at any level outside of a Requested
Operation Period. If ISO has issued a Dispatch Notice for Energy to a Unit under
Condition 1, Owner may enter into Market Transactions for Energy at any level
during the Requested Operation Period, and may enter into a Market Transaction
for Ancillary Services at any level that does not preclude compliance with the
Dispatch Notice. If ISO has issued a Dispatch Notice for Ancillary Services to a
Unit under Condition 1, Owner may enter into Market Transactions for Energy or
Ancillary Services at any level that does not preclude compliance with the
Dispatch Notice.

(b) If ISO issues a Dispatch Notice for a Unit operating under Condition 2, Owner
shall submit bids in succeeding available Energy and Ancillary Services markets
for the Requested Operation Period in accordance with the following
requirements:

(i) If the next available market is an Energy market, Owner shall bid all
Energy the Unit can produce, up to the Unit Availability Limit, in excess
of the higher of (A) Energy or Ancillary Services capacity cleared in a
prior market; or (B) capacity required to Deliver Requested Ancillary
Services. Owner shall bid all Energy at the bid price calculated using the
formula in Part I of Schedule M.

(11)  If the next available market is an Ancillary Services market, Owner shall
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bid all available capacity, up to the Unit Availability Limit, in excess of
the higher of the capacity needed to (A) deliver Energy and Ancillary
Services cleared in a prior market or (B) Deliver the Requested MWh or
Ancillary Services different from the Requested Ancillary Service.

(iii)  If the markets are concurrent, Owner shall bid in the Ancillary Services
market all available capacity, up to the Unit Availability Limit, in excess
of the higher of the capacity needed to (A) deliver Energy and Ancillary
Services cleared in a prior market or (B) Deliver the Requested MWh or
Ancillary Services different from the Requested Ancillary Service.

(iv)  Owner shall bid all Ancillary Service capacity at the bid price calculated
using the formula in Part IT of Schedule M.

) Owner shall not bid Energy or Ancillary Services in excess of the
quantities the Unit can provide during the Requested Operation Period
given the Unit's ramp rates, Ramping Constraints and any other applicable
operating limitations, with due allowance for a Unit’s ability to change
output during the Requested Operation Period.

(vi)  Neither Owner nor Owner’s Scheduling Coordinator shall bid Energy or
Ancillary Services to the extent that participating in a Market Transaction
would conflict with a contract entered into prior to the Effective Date,
Owner shall include in Section 14 of Schedule A a description of all
contract restrictions affecting Owner’s ability to participate in Market
Transactions.

ISO may order Owner not to bid to participate in a Market Transaction if ISO

determines that participation in Market Transactions would cause a Unit to exceed
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Contract Service Limits or impair ISO’s ability to dispatch the Unit to meet
reliability needs at other times during the Contract Year. A Unit operating under

Condition 2 shall not otherwise engage in Market Transactions.
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ARTICLE 7
OPERATION AND MAINTENANCE
7.1 Owner's Obligation

Owner shall fuel, operate and maintain each Unit, or cause the Unit to be fueled, operated

and maintained, in accordance with applicable law and Good Industry Practice and with

due regard for the reliability purpose of this Agreement. Owner is not required to have or

maintain fuel oil burning capability, fuel oil inventories, or permits to burn fuel oil and

shall not be required to burn fuel oil to respond to a Dispatch Notice unless, and then

only to the extent that, the Unit’s primary fuel is distillate fuel oil or Schedule H requires

Owner to maintain fuel oil capability.

7.2 Outages and Overhauls

(a) Owner shall be entitled to take a Unit out of operation or reduce the Availability
of the Unit to repair and maintain the Unit in accordance with Good Industry
Practice and the requirements of the ISO Tariff. The dates and times of the
outages and any changes to those dates and times shaill be determined in
accordance with the ISO Tariff. For purposes of complying with the requirements
of the ISO Tariff, Other Outage shall be separated between “maintenance outage”
and “forced outage,” as defined in the ISO Tariff.

(b)  Owner shall have the right to curtail or discontinue, in whole or in part, Deliveries
of Energy or Ancillary Services from a Unit for so long as, and to the extent that,
a Forced Outage affecting the Unit continues or when, in Owner’s judgment in
accordance with Good Industry Practice, operating conditions at the Unit so
require. Curtailment or discontinuance under this Section shall give rise to

applicable remedies under Article 8.
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7.3  Reports and Notices
(a) As soon as practical after commencement of a Forced Outage, Owner shall give
ISO notice of the Forced Outage, the expected duration of the outage, and the
expected time when the Unit will be available to generate electricity and the
expected Availability during and following the Forced Outage. Owner shall keep
ISO informed of any developments that will affect either the duration of the
Forced Outage or the Availability of the Unit during or after the end of the Forced
Outage.
(b)  Owner shall keep ISO advised of the Availability of each Unit by promptly
issuing Owner’s Availability Notices any time Owner becomes aware that the
Unit’s Availability changed. Owner may not reduce a Unit’s Availability due to
the cost of fuel. An Owner’s Availability Notice shall become effective when
issued, provided, however, that if Owner becomes subject to a Non-Performance
Penalty under Section 8.5, any Owner’s Availability Notice given during the
Penaity Period shall not become effective until 72 hours after the Owner’s
Availability Notice is given. An Owner’s Availability Notice or ISO’s
Availability Notice shall continue in effect until it is superseded by a subsequent
Owner’s Availability Notice or ISO's Availability Notice.
7.4  Planned Capital Items
(a) On or before March 1 of each year, Owner shall provide ISO a preliminary report
in the form required by this Section 7.4 showing Owner’s proposed Capital Items
for the next Contract Year and a five-year forecast of anticipated Capital Items in
the Form attached as Schedule L-1, assuming the Agreement will be extended.
Owner shall submit a final report in the form required by this Section 7.4
reflecting updated information by August 1 of each year. Owner may, but shali
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not be obligated to, include an Upgrade as a proposed Capital Item in either the
preliminary or final report.

(b)  The preliminary and final reports for proposed Capital Items for the next Contract
Year shall be submitted on the form attached as Schedule L-1. Owner shall
provide additional information requested by the ISO necessary to evaluate the
proposal. Each preliminary and final report shall separately list individual
projects expected to cost more than $500,000 and shall include two “Small Project
Estimates.” One Small Project Estimate shall identify Capital Items (projected to
cost less than $500,000 each) required to maintain or enhance reliability. The
second Small Project Estimate shall identify all other Capital Items projected to
cost less than $500,000 each. Individual Capital Items projected to cost more than
$50,000 shall be identified separately in one of the two Small Project Estimates.

If the Facility did not include any Reliability Must-Run Units on September 1,
1998, the initial report shall show amounts spent on each category (reliability and
other) of small (less than $500,000) Capital Items during each of the three years
prior to designation of a unit at the Facility as a Reliability Must-Run Unit. All
Capital Items covered by the Small Project Estimate will be depreciated over 10
years.

(c)  Within 60 days after submission of the final report, ISO will notify Owner of the
proposed Capital Items ISO has approved and the Capital Items it has not
approved. If ISO fails to provide notice within such 60 day period, all Capital
Items included in the final report shall be deemed approved as proposed by
Owner. Approval constitutes ISO agreement that the ISO’s share of the estimated
cost of the Capital Item will be recovered through Surcharge Payment under
Article 8 and will be eligible for recovery through a Termination Fee pursuant to

Section 2.5, If the actual cost of the Capital Item exceeds the estimated cost, ISO
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may initiate ADR to determine whether the additional costs were reasonable and
shall not be obligated to pay through Surcharge Payments or as a Termination Fee
any portion of the overrun found to be unreasonable in such ADR proceeding. If
ISO contests the additional costs, Owner sha!l have the burden of proving that the
additional costs were reasonable. If ISO does not initiate ADR or makes a
separate agreement with Owner, the additional costs shall be deemed reasonable
and ISO shall be obligated to pay ISO’s share of the actual costs through
Surcharge Payments or as a Termination Fee.

(d)  If a proposed Capital Item is not approved, ISO shall provide Owner a detailed
statement of the reasons for the disapproval and, if the proposal would be
acceptable with modifications, a detailed list of the proposed modifications.
Owner may accept the modifications proposed by ISO, or ISO or Owner may
initiate an ADR proceeding to review ISO’s rejection or proposed modification if
the Capital Item is necessary for Owner to meet its obligations under this
Agreement. In such proceeding, ISO may not support its disapproval on any basis
not shown in its detailed statement of the reasons for disapproval. Any Capital
Items approved through such ADR proceeding shall be recovered by Owner
through Surcharge Payments under Article 8 and will be eligible for recovery
through a Termination Fee pursuant to Section 2.5. Owner shall not be obligated
to install any Capital Item unless ISO is obligated to pay a Surcharge Payment for
the Capital Item.

(¢)  The preliminary and final reports and all additional information about proposed
Capital Items provided to ISO shall be treated as Confidential Information in
accordance with Section 12.5.

(f) If ISO rejects a proposed Capital Item, such rejection is not reversed by ADR and

it would be uneconomical, impractical or illegal to continue operation without the
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Capital Item, then Owner, subject to obtaining authorization from FERC (if

required by law to do so), may terminate this Agreement with respect to the

affected Unit without cost or liability therefor, except as provided in Section 2.4.

7.5  Unplanned Repairs
(a) In the event of any loss or damage to the Facility that impairs the capability of one
or more Units to Deliver Energy or Ancillary Services, Owner shall, without
additional charge, make necessary Repairs, to the extent that:

(i) the total cost (net of proceeds received by Owner from Insurers and other
third parties pursuant to applicable insurance, warranties and other
contracts in connection with all Repairs and excluding costs covered by
clause (ii)) of all Repairs for all Units (**Net Repair Costs™) during the
Contract Year does not exceed Owner's Repair Cost Obligation for the
Facility; or

(i)  the loss or damage impairing the Unit’s capability to produce Energy or
Ancillary Services was caused by Owner’s failure to comply with Good
Industry Practice or by any wrongful act or omission by Owner.

If the Units are not hydroelectric Units, then for al! Contract Years through and

including the Contract Year ending December 31, 2001, the reference to “Units”

in clause (i) above includes all Reliability Must-Run Units (except hydroelectric

Units), whether or not located at the Facility, (A) covered by a reliability must-run

agreement with Owner or its affiliates as defined in 18 C.F.R. Section 161.2 and

(B) the costs of which are allocated in whole or in part to the Responsible Utility

under Section 5.2.8 of the ISO Tariff. If the Units are hydroelectric Units, then for

all Contract Years through and including the Contract Year ending December 31,

2001, the reference to “Units” in clause (i) above includes all hydroelectric

Reliability Must-Run Units, whether or not located at the Facility, covered by a
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reliability must-run agreement with Owner or its affiliates as defined in 18 C.F.R.
Section 161.2 and located within the service area of the entity which is the
Responsible Utility for costs arising under this Agreement. For all subsequent
Contract Years, the reference to “Units” in clause (i) includes all Reliability Must-
Run Units located at the Facility, but no other Reliability Must-Run Units. Except
as provided above, Owner shall not be obligated to make any Repairs unless ISO
is obligated to pay ISO’s Repair Share for the Repairs.

(b) If the Net Repair Costs incurred by Owner for all Repairs since the beginning of
the Contract Year exceed Owner’s Repair Cost Obligation, then Owner shall
provide a notice thereof (“Unplanned Repair Notice™) in the form attached as
Schedule L-1 to ISO. Owner shall provide such additional information as ISO
may reasonably require to evaluate such proposed Repairs.

(c) ISO shall submit a written acceptance or objection to Owner’s proposal within 21
days of receipt of an Unplanned Repair Notice. 1SO shall be deemed to have
accepted Owner’s proposal in the Unplanned Repair Notice if ISO does not
submit a written objection within 21 days after receipt of the Unplanned Repair
Notice, as provided above. Any objection shall be based on one or more of the
following grounds:

(1) the loss or damage was caused by Owner’s failure to comply with Good
Industry Practice;

(ii)  the loss or damage was caused by a wrongful act or omission by Owner;

(iii)  the Repairs are not required or are more extensive than required in order to
make good the loss or damage concerned or to comply with applicable
law;

(iv)  the Net Repair Costs for the Contract Year will not exceed or has not

exceeded the Owner’s Repair Cost Obligation;
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(v) the estimated cost of Repairs exceeds that which is reasonably necessary to
effect such Repairs,

{vi)  the Repair will not result in benefits to ISO as compared to alternatives
available to ISO;

(vii)) Owner’s proposals for carrying out the Repairs or the proposed ISO’s
Repair Share are unreasonable;

(viii) Owner’s proposal includes estimated costs which are not properly treated
as an expense under FERC’s Uniform System of Accounts; or

(ix)  Owner has not provided sufficient information to evaluate Owner’s
proposal. In addition to providing the basis of the objection, any objection
of I1SO shall include a list of all changes ISO contends should be made to
Owner’s proposal and justification of all such changes.

(d) If ISO submits an objection to an Unplanned Repair Notice, the Parties shall
attempt to reach agreement on changes to Owner’s proposal. If the Parties have
not reached agreement within 30 days after ISO’s receipt of the Unplanned Repair
Notice, Owner or ISO may refer the matter to ADR under a schedule (specified by
the arbitrator if the participants cannot agree) requiring a decision within 30 days
following appointment of the arbitrator. The ADR decision will be effective
without delay.

(e) Owner shall proceed with the Repairs if it is agreed or determined pursuant to
ADR that ISO will pay ISO’s Repair Share or that Owner is otherwise obligated to
make the Repairs. Owner shall keep full and detailed records of the cost of the
Repairs and shall make them available to ISO for inspection upon reasonable

request.
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(f) If the actual cost of the Repairs exceeds the estimated cost, ISO may initiate ADR
to determine whether the additional costs were reasonable and shall not be
obligated to pay any portion of the additional cost found to be unreasonable in
such ADR proceeding. Owner shall have the burden of proving that the additional
costs were reasonable.

(g) If it is agreed or determined pursuant to ADR that ISO will pay for a Repair, 1SO
shall pay ISO’s Repair Share of the actual cost as a lump sum within 60 days after
the later of (1) the completion of the Repair and (ii) the effective date of
authorization by FERC, if any is necessary, for Owner to charge such cost to ISO.
“ISO’s Repair Share” means the Repair Payment Factor for the Repair at issue
muitiplied by the amount by which (i) the agreed or determined cost of Repairs at
issue plus the Net Repair Costs of ali prior Repairs for the Contract Year minus
the cost of all prior Repairs for which ISO is obligated to pay ISO’s Repair Share
during the Contract Year exceeds (ii) Owner’s Repair Cost Obligation. The
Repair Payment Factor shall be as agreed to by Owner and ISO. If Owner and
ISO do not agree on the Repair Payment Factor, the Repair Payment Factor shall
equal the Fixed Option Payment Factor, unless the Owner demonstrates in ADR
that it would not have made the proposed Repair in accordance with Good
Industry Practice but for its obligations under this Agreement, in which case the
Repair Payment Factor shall be as determined in ADR.

(h)  Owner shall use commercially reasonable efforts to recover its full entitlements
under applicable insurance policies, warranties and other contracts even after ISO
has paid ISO’s Repair Share. Owner shall keep ISO informed of the status of
such recovery efforts and will refund to ISO any portions of ISO’s Repair Share
payment that is later recovered from any other party as a credit to ISO on the next

invoice with interest at the Interest Rate from the date such proceeds are received
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by Owner to the Due Date of such next invoice, or if this Agreement is
terminated, as a payment upon submission of the Final Invoice.

(i) If Owner is not obligated to make a Repair and does not do so, and if it would be
uneconomical, impractical or illegal to continue operation without the Repair,
then Owner, subject to obtaining authorization from FERC (if required by law to
do so), may terminate this Agreement with respect to the affected Unit without
cost or liability therefor, except as provided in Section 2.4.

() If Owner makes a Repair notwithstanding that ISO is not obligated to pay for the
Repair, Owner shall not be entitled to recover the costs of the Repair from ISO
unless FERC approves recovery of the costs.

(k) Owner’s Repair Cost Obligation shall be an amount computed as follows:

(1) For all Contract Years through and including the Contract Year ending
December 31, 2001, Owner’s Repair Cost Obligation shall be equal to 7%
of the sum of the fixed operation and maintenance costs underlying
the as-filed rates applicable to all of the Reliability Must-Run Units of
Owner and its affiliates, as defined in 18 C.F.R. § 161.2, that are allocated
in whole or in part to the Responsible Utility under Section 5.2.8 of the
ISO Tariff. The only repair costs that may be considered in determining
whether, and to what extent, an Owner has exceeded its Owner Repair
Cost Obligation during the period ending December 31, 2001 are costs that
(1) are the result of a Force Majeure Event, (2) are not the result of
ordinary wear and tear, and (3) cannot be capitalized under the FERC’s
Uniform System of Accounts. If the Units covered by this Agreement are
hydroelectric Units, Owner’s Repair Cost Obligation will include only
costs of other hydroelectric Units. If the Units covered by this Agreement

are not hydroelectric Units, Owner’s Repair Cost Obligation will include

Issued by: Randall J. Hickok Effective: January 1, 2005
Vice President, California Assets

Issued on: November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Energy Oakland, L.L.C. Original Sheet No. 63

FERC Electric Tariff

Rate Schedule No. 2
only costs of other non-hydroelectric Units. The reference to “as-filed
rates” refers to rates filed by Owner, or its predecessor and in effect on
July 1, 1998 or, if Owner or its predecessors did not have rates in effect on
such date, rates filed by Owner and in effect on the Effective Date.

(i)  For all subsequent Contract Years, Owner’s Repair Cost Obligation shall
be equal to 3% of the fixed operation and maintenance costs for all Units
at the Facility, underlying the rates in effect at the beginning of the
Contract Year.

7.6  Unplanned Capital ltems
(a) To the extent a Capital Item is required to remedy or prevent impairment of the

Unit’s capability to Deliver Energy or Ancillary Services and the impairment was

caused by Owner’s failure to comply with Good Industry Practice or by any

wrongful act or omission by Owner, Owner shall install such Capital Item at
Owner’s expense. Otherwise, Owner shall not be obligated to install any Capital

Item unless ISO is obligated to pay a Surcharge Payment for the Capital Item.

The issue of whether Owner is obligated to install a Capital Item is subject to

ADR.

(b) If, during the Contract Year, Owner determines it is necessary to install Capital

Items not approved under Section 7.4 and Owner has expended all amounts

covered by the approved Small Project Estimates under Section 7.4, Owner shall

provide a notice thereof (“Unplanned Capital Item Notice™) on the form attached
as Schedule L-1 to ISO. Owner shall provide such information as ISO may
reasonably require in order to evaluate the proposed Capital Items.

(c) ISO shall submit a written acceptance or objection to Owner’s proposal within 21
days after receipt of a complete Unplanned Capital Item Notice provided that if
the proposal does not involve either loss or damage to the Facility or a Capital
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Item required by law or regulation, ISO shall respond within 60 days. If ISO fails

to provide notice within such period, Owner’s proposal in the Unplanned Capital

Item Notice shall be deemed approved. Any objection shall be based on one or

more of the following grounds:

(i) the impairment being remedied or prevented was caused by Owner’s
failure to comply with Good Industry Practice;

(i)  the impairment being remedied or prevented was caused by a wrongful act
or omission by Owner;

(iii)  the Capital Item is not required or is more extensive than required in order
to remedy or prevent impairment to the Facility or to comply with
applicable law;

(iv)  the estimated cost of the Capital Item exceeds that which is reasonably
necessary,

v) installation of the Capital Itemn will not result in benefits to ISO as
compared to alternatives available to ISO;

(vi)  Owner’s proposals for installing or testing the Capital Item are
unreasonable;

(vii) Owner's proposals for depreciation of the cost of the Capital Item or
calculation of the Annual Capital Item Cost and Surcharge Payment Factor
are unreasonable; or

(viii) Owner has not provided sufficient information to evaluate Owner’s
proposal. In addition to providing the basis of the objection, any objection
of ISO shall include a list of all changes ISO contends should be made to
Owner’s proposal and justification of all such changes.

(d)  IfISO submits an objection to an Unplanned Capital Item Notice, the Parties shall

attempt to reach agreement on changes to Owner’s proposal. If Owner’s proposal
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involves either loss or damage to the Facility or the Capital Item is required by
law and the Parties have not reached agreement 30 days after ISO’s receipt of the
Unplanned Capital Item Notice, either Owner or ISO may refer the matter to ADR
under a schedule (specified by the arbitrator if the participants cannot agree)
requiring a decision within 30 days following appointment of the arbitrator. The
ADR decision will be effective without delay. Failure to agree on other proposed
Capital Items may also be referred to ADR but without an expedited schedule.

(e) Owner shall proceed to install the Capital Item if it is agreed or determined
pursuant to ADR that ISO will pay a Surcharge Payment for the Capital Item or
that Owner is otherwise required to install the Capital Item. Owner shall keep full
and detailed records of the cost of the Capital Item and shall make them available
to ISO for inspection upon reasonable request.

(f) If the actual cost of the Capital Item exceeds the estimated cost, ISO may initiate
ADR to determine whether the additional costs were reasonable and shall not be
obligated to pay any portion of the additional cost found to be unreasonable in
such ADR proceeding. Owner shall have the burden of proving that the additional
costs were reasonable.

(g) If it is agreed or determined pursuant to ADR that ISO will pay for the Capital
[tem, ISO shall be deemed to have agreed that the cost of the Capital Item will be
recovered through a Surcharge Payment under Article 8 and will be eligible for
recovery through a Termination Fee pursuant to Section 2.5. The costs included
in Surcharge Payments and Termination Fees to be paid by ISO shall be net of all
proceeds received by Owner from insurers and other third parties pursuant to
applicable insurance, warranties and other contracts after deducting all costs

Owner incurred to collect the proceeds. Owner shall use commercially reasonable

efforts to recover its full entitlements under applicable insurance policies,
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warranties and other contracts. Owner shall keep ISO informed of the status of
such recovery efforts and will adjust future Surcharge Payments to reflect
proceeds later recovered from any other party.

(h) If the capability or performance of a Unit is impaired, if Owner is not obligated to
install a Capital Item to remedy such impairment under Section 7.6(a) and does
not do so, and if it would be uneconomical, impractical or illegal to continue
operation without the Capital Item, then Owner, subject to obtaining authorization
from FERC (if required by law to do so), may terminate this Agreement with
respect to the affected Unit without cost or liability therefor except as provided in
Section 2.4.

(1) If Owner installs a Capital Item notwithstanding that ISO is not obligated to pay
for the Capital Item, Owner shall not be entitled to recover the costs of the Capital
Item from ISO unless FERC approves recovery of the costs.

)] Notwithstanding any other provision of this Agreement, if a Capital Item is
required to remedy impairment of the Facility, the Unit’s Monthly Option
Payment shall not be decreased for any of the period of time during which Owner
is waiting for ISO’s response to an Unplanned Capital Item Notice or during
which ADR concerning an Unplanned Capital Item Notice is pending unless it is
determined that Owner is required to install the Capital Item pursuant to
Section 7.6 (a).

7.7  Adjustments to Performance Characteristics

(a) If Owner installs any Capital Item or makes any Repairs the costs of which are
paid by ISO under this Agreement, Owner shall modify the Maximum Net
Dependable Capacity, Unit Availability Limit, and performance characteristics of

the affected Unit to reflect the resulting changes in operating costs effective as of
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the date ISO’s payment of ISO’s Repair Share of the Repairs is made, or in the
case of a Capital Item, the date the cost of the Capital Item is included in a
Surcharge Payment or the rates paid by ISO.
(b) If FERC authorization is required to permit Owner to recover the ISO’s Repair
Share from ISO or to include the costs of a Capital Item in a Surcharge Payment
or the rates paid by ISO hereunder, Owner shall make a Section 205 filing limited
to recovery of the costs and implementation of related changes to performance
characteristics, shall request that the filing become effective as of the date the
Capital Item or Repair was placed in service and request expedited consideration
of the filing. If ISO has approved the Capital Item or Repair, ISO shall intervene
in support of such filing including support of requests to place the change in effect
without suspension or hearing.
(c) if Owner makes Repairs or installs a Capital Item when not required to do so and
ISO has not agreed or is not required by ADR to pay for such Repair or Capital
Item, Owner may either:
(i) make an appropriate adjustment to the Maximum Net Dependable
Capacity, Unit Availability Limit and performance characteristics of the
affected Unit to reflect the capability the Unit would have had if the
Capital Item had not been installed or the Repairs had not been made; or
(ii))  make appropriate adjustment to the Maximum Net Dependable Capacity,
Unit Availability Limit and performance characteristics of the affected
Unit to reflect the Repairs or installation of the Capital Item.

(d) Any adjustment to the Heat Input characteristics of the Unit shall be made in
accordance with Section 4.9(d).
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7.8  Upgrades of Generating Units
Owner may Upgrade any Unit at the Facility, provided that no Upgrade shall release
Owner from Owner’s performance obligations under this Agreement. ISO shall secure no
rights under this Agreement to any capacity or services increased or enhanced by any
Upgrade unless the Parties agree as to the terms of ISO’s rights and the amount of ISO’s
payment for such Upgrade. If the Parties so agree, the Maximum Net Dependable
Capacity, Unit Availability Limit and performance characteristics of the affected Unit
shall be adjusted to reflect ISO’s agreed upon rights to the Upgrade provided that any
adjustment in heat input shall be made in accordance with Section 4.9(d). If FERC
authorization is required to permit Owner to recover the portion of the Upgrade cost ISO
has agreed to pay for the agreed revisions to the Unit characteristics, Owner shall make a
Section 205 filing limited to recovery of the costs and implementation of related changes
to the Maximum Net Dependable Capacity, Unit Availability Limit and performance
characteristics, shall request that the filing become effective as of the date ISO begins
paying its agreed portion of the cost of the Upgrade and request expedited consideration
of the filing. 1SO shall intervene in support of such filing including support of requests to
place the change in effect without suspension or hearing.
7.9  Third-Party Participation in ISO Review Process
{(a) Subject to fulfillment of the requirements of Section 7.9 (b), ISO shall consult
with the Responsible Utility and the California Agencies prior to approving
Capital Items or Repairs. ISO may approve Capital Items or Repairs aggregating
less than $5,000,000 for the Facility in a Contract Year without approval of the
Responsible Utility or the California Agencies. After Capital Items and Repairs
aggregating $5,000,000 for the Facility in a Contract Year have been approved by
ISO, ISO’s approval of all other Capital Items and Repairs for that Contract Year

Issued by: Randall J. Hickok Effective: January |, 2005
Vice President, California Assets

Issued on: November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Energy Oakland, L.L.C. Original Sheet No. 69
FERC Electric Tanft
Rate Schedule No. 2
shall not be effective unless the Responsible Utility has consented to such Capital
Item or Repair.

(b)  The requirements of Section 7.9 (a) relating to Responsible Utilities shall apply
only if and to the extent that the Responsible Utility agrees to waive its right to
challenge before the FERC Owner’s recovery of approved costs of Repairs or
Capital Items. The requirement of Section 7.9 (a) relating to the California
Agency shall apply only if and to the extent that each California Agency agrees to
waive its right to challenge Owner’s recovery of costs associated with the
proposed Repairs or Capital Item on any grounds not set out in written objections
provided by the California Agencies to ISO and Owner within 30 days of the
California Agencies’ receipt of the preliminary and final reports under Section 7.5
or Section 7.6.

(c) Provided that the California Agencies and Responsible Utility are bound by the
provisions of the Confidentiality and Non-disclosure Agreement attached as
Schedule N and make the waivers required in Section 7.9 (b), Owner will provide
copies of the required reports and notices under Section 7.4, Section 7.5 or
Section 7.6, and any additional information provided to the ISO pursuant to
Sections 7.4, 7.5 and 7.6, as the case may be, to the California Agencies and
Responsible Utility at the same time as the reports, notices and information are
provided to ISO, and ISO will provide copies of all information provided to

Owner pursuant to such Sections to the California Agencies and Responsible

Utility.
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ARTICLE 8
RATES AND CHARGES

8.1 Condition |

When a Unit is under Condition 1, ISO shall pay Owner each Month for each Unit the

sum of:

(a) the Monthly Option Payment which shall be equal to the Monthly Availability
Payment plus the Monthly Surcharge Payment, minus the sum of all Non-
Performance Penalties for the Month. In no event shall (i) the Monthly Option
Payment for any month be less than zero, (ii) the sum of the Monthly Availability
Payments for a Contract Year exceed the Annual Fixed Revenue Requirement for
the Contract Year, or (iii) the sum of the Monthly Surcharge Payments for the
Contract Year exceed the Annual Capital Item Cost (as defined in Schedule B) for
the Contract Year. The Monthly Availability Payment and the Monthly Surcharge
Payment shall each be computed in accordance with Schedule B. The Non-
Performance Penalties for the Month shall be calculated in accordance with
Section 8.5;

(b) the Variable Cost Payment computed in accordance with Schedule C;

(c) one-twelfth of the Prepaid Start-up Charge as set out on Schedule D;

(d)  the sum of the Start-up Adjustments calculated in accordance with Schedule D for
each Start-up during the Month which was a Prepaid Start-up;

(e) the sum for all Settlement Periods in the Month of the Pre-empted Dispatch
Payments and Motoring Charges calculated in accordance with Schedule E;

() once the Counted MWh for the Contract Year equals the Maximum Annual
MWh, the Counted Service Hours for the Contract Year equals the Maximumn
Annual Service Hours, or the Counted MWh for hydroelectric units for the Month
equals the Maximum Monthly MWh, a payment for each subsequent Billable
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MWh at the rate set out on Schedule G;
(g)  once the Counted Start-ups for the Contract Year equals the Maximum Annual
Start-ups, a payment for each additional Start-up calculated in accordance with
Schedule G; and
{(h) charges for services Delivered from Substitute Units pursuant to Sections 5.1(¢)
and (d).
8.2  Condition 2
When a Unit is operating under Condition 2, ISO shall pay Owner the sum of:
(a) the Monthly Option Payment, which shali be equal to the Monthly Availability
Payment plus the Monthly Surcharge Payment, minus the sum of all Non-
Performance Penalties for the Month. In no event shall (i) the Monthly Option
Payment for any month be less than zero, (ii) the sum of the Monthly Availability
Payments for a Contract Year exceed the Annual Fixed Revenue Requirement for
the Contract Year or (iii) the sum of the Monthly Surcharge Payments for the
Contract Year exceed the Annual Capital Item Cost (as defined in Schedule B) for
the Contract Year. The Monthly Availability Payment and the Monthly Surcharge
Payment shall each be computed in accordance with Schedule B. The Non-
Performance Penalties for the Month shall be calculated in accordance with
Section 8.5.
(b)  the Variable Cost Payment computed in accordance with Schedule C;
(c) the sum of all Start-up Payments for the Month until Counted Start-ups equal
Maximum Annual Start-ups computed in accordance with Schedule D;
(d) the sum for all Settlement Periods in the Month of Motoring Charges calculated in
accordance with Schedule E;

(e) once the Counted MWh for the Contract Year equals the Maximum Annual MWh

or the Counted Service Hours for the Contract Year equals the Maximum Annual
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Service Hours, a payment for each subsequent Billable MWh at the rate set out on
Schedule G;
€)) once the Counted Start-ups for the Contract Year equals the Maximum Annual
Start-ups, a payment for each additional Start-up calculated in accordance with
Schedule G; and
(g) charges for services Delivered from Substitute Units pursuant to Section 5.1(c)
and (d).
8.3 Determination of Billable MWh and Hybrid MWh
(a) “Billable MWh" shall be determined by application of the following rules:
(1) If a Unit under Condition ! or Condition 2 Delivers MWh only in
Nonmarket Transactions during a Settiement Period, the Billable MWh
shall be the lesser of (A) the Hourly Metered Total Net Generation or (B)
the Requested MWh plus the Ramping Energy.
(ii) If a Unit under Condition 1 delivers MWh in both Market and Nonmarket
Transactions during a Settlement Period:
(A)  If the Hourly Metered Total Net Generation during the Settlement
Period is equal to or greater than the sum of Requested MWh plus
Ramping Energy applicable to the Settlement Period, the Billable
MWh shall be (1) the Requested MWh plus (2) the Ramping
Energy minus (3) the Hybrid MWh, but shall never be less than
zero.
(B)  If the Hourly Metered Total Net Generation during the Settlement
Period is less than the sum of Requested MWh plus Ramping
Energy applicable to the Settlement Period, the Billable MWh shall

be (1) Hourly Metered Total Net Generation minus (2) the Hybrid
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MWh, but shall never be less than zero.
(iii)  If a Unit is under Condition 2, the Billable MWh shall be the lesser of (A)
the Hourly Metered Total Net Generation or (B) the sum of (I) Requested
MWh, (2) Ramping Energy and (3) the amount, if any, by which the total
MWh for which Owner's bids pursuant to Section 6.1 (b) cleared the
market exceeds the sum of the Requested MWh and Ramping Energy.

(b) “Hybrid MWh™ shall be the sum of the MWh scheduled in Market Transactions
which were substituted for Requested MWh under Section 5.2 and the MWh
scheduled in Market Transactions for which ISO issued a Dispatch Notice
pursuant to Section 4.5 provided that Hybrid MWh shall never exceed the Hourly
Metered Total Net Generation.

(c) Ramping Energy shall be calculated as follows:

(i) If a Unit is not providing Regulation under Schedule E during a given
hour, “Ramping Energy” for that hour shall be the lesser of the (i) Actual
Ramping Energy or (ii) the RMR Ramping Energy minus Market Ramping
Energy.

(A) *“Actual Ramping Energy” means the MWh calculated using the

following formula:

(Output 2 - Output 1
(2xRRx60)

ActualRampingEnergy =

Where:
Outputl is the Hourly Metered Total Net Generation for the hour

for which Ramping Energy is being calculated (“Calculation
Hour},
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Output? is (i) the Hourly Metered Total Net Generation in the prior
hour if the Hourly Metered Total Net Generation in the prior hour
was greater than the Hourly Metered Total Net Generation in the
Calculation Hour and (ii) the Hourly Metered Total Net Generation
in the succeeding hour if the Hourly Metered Total Net Generation
in the succeeding hour was greater than the Hourly Metered Total
Net Generation in the Calculation Hour. 1f both clauses (i) and (it)
apply during a Calculation Hour, the Actual Ramping Energy for
that hour shall be the sum of the Actual Ramping Energy
calculated using clause (i) and the Actual Ramping Energy
calculated using clause (ii);

RR is the Unit’s Ramp Rate as stated in Section 8 of Schedule A
applicable to the operating range at which the Unit was operating at
the end of the Calculation Hour.

(B) “RMR Ramping Energy” means the MWh calculated using the

following formula:

(RMRMW?2 - RMRMW1 )}
(2xRRx60)

RMRRampinEnergy =

Where:
RMRMW!1 is the Requested MW for the Calculation Hour;

RMRMW?2 is (i) the Requested MWh in the prior hour if the
Requested MWh in the prior hour was greater than the Requested
MWh in the Calculation Hour or (ii) the Requested MWh in the
succeeding hour if the Requested MWh in the succeeding hour was
greater than the Requested MWh in the Calculation Hour. If both
clauses (i) and (ii) apply during a Calculation Hour, the RMR
Ramping Energy for that hour shall be the sum of the RMR
Ramping Energy calculated using clause (i) and the RMR Ramping
Energy calculated using clause (ii).

RR is the Unit’s Ramp Rate as stated in Section 8 of Schedule A
applicable to the operating range at which the Unit was operating at
the end of the Calculation Hour.
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(C)  “Market Ramping Energy” means the MWh calculated using the

following formula:

(MKTMW2 - MKTMWi)?
(2xRRx60)

MarketRampingEnergy =

Where:

MKTMW!I is the total MWh scheduled for delivery during the
Calculation Hour in day-ahead or hour ahead Market Transactions
(“Market Schedule”);

MKTMW?2 is (i) the Market Schedule during the prior hour if the
Market Schedule in the prior hour was greater than the Market
Schedule in the Calculation Hour or (ii) the Market Schedule in the
succeeding hour if the Market Schedule in the succeeding hour was
greater than the Market Schedule in the Calculation Hour. If both
clauses (i) and (ii) apply during a Calculation Hour, the Market
Ramping Energy for that hour shall be the sum of the Market
Ramping Energy calculated using clause (i) and the Market
Ramping Energy calculated using clause (ii).

RR is the Unit’s Ramp Rate as stated in Section 8 of Schedule A
applicable tc the operating range at which the Unit was operating at
the end of the Calculation Hour.
(ii)  For Units which are providing Regulation under Schedule E, “Ramping
Energy” for the last hour in which the Unit provides Regulation shall be

calculated using the following formula but shall never be less than zero:

(Output - MKTMW)?
(2xRRx60)

RampingEnergy =
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Where:

Output is the Hourly Metered Total Net Generation for the
Calculation Hour;

MKTMW is the Market Schedule during the Calculation Hour;

RR is the Unit's Ramp Rate as stated in Section8 of Schedule A
applicable to the operating range at which the Unit was operating at
the end of the Calculation Hour.

(iii) Ramping Energy and RMR Ramping Energy shall be zero in any hour that
Requested MWh are equal to or less than the Market Schedule for that
hour. Ramping Energy and RMR Ramping Energy shall also be zero if (i)
the Unit’s Hourly Metered Total Net Generation is less than the Hourly
Metered Total Net Generation for the succeeding hour and the Requested
MWh in the succeeding hour are equal to or less than the Market Schedule
for such succeeding hour or (ii) the Unit’s Hourly Metered Total Net
Generation is greater than the Hourly Metered Total Net Generation for
the succeeding hour and the Requested MWh in the prior hour are equat to
or less than Market Schedule for such prior hour.
(iv) Ramping Energy shall never be less than zero.
84  Determination of Prepaid Start-ups
Prepaid Start-ups for Condition 1 shall be the Maximum Annual Start-ups. There shall
be no Prepaid Start-ups for Condition 2.
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8.5  Non-Performance Penalty
(a) If a Unit fails to comply tully with a Dispatch Notice and such failure is not due to

a Force Majeure Event under this Agreement, the Unit shall be subject to a Non-

Performance Penalty computed in accordance with this Section 8.5.

(b) The Non-Performance Penalty shall be calculated for each hour of the Penalty

Period in which Owner is not deemed to be in full compliance with a Dispatch

Notice and is not excused from performance. The Non-Performance Penalty shall

be the sum of the amounts calculated for each Settlement Period in the Month by

multiplying (i) the Availability Deficiency Factor for the Settlement Period by (ii)

the sum of the Hourly Penalty Rate and the Hourly Surcharge Penalty Rate for the

Unit as set forth on Schedule B; provided that the Non-Performance Penalty for

any Month shall not exceed the sum of the Condition 1 Availability Payment and

Condition | Surcharge Payment (for Units on Condition 1), or the sum of the

Condition 2 Availability Payment and Condition 2 Surcharge Payment (for Units

on Condition 2) for the Month. For purposes of this calculation:

(i) an Availability Deficiency Factor shall be calculated for each hour of the
Penalty Period as one minus the number determined by dividing (a) the
Delivered MWh for the hour in question by (b) the product of the Unit
Availability Limit and the percentage of the hour (up to 100%) that the
Unit was subject to a Dispatch Notice;

(ii)  the Penalty Period shall be the 72 hour period beginning at the time Owner
fails to comply fully with a Dispatch Notice, provided that if Owner in
accordance with Section 7.2(a) had scheduled an outage to begin during
the 72 hour period, the Penalty Period will terminate at the time the outage

was scheduled to begin.

Issued by: Randall J. Hickok Effective: January 1, 2005
Vice President, California Assets

Issued on: November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Energy Oakland, L.L.C. Original Sheet No. 78
FERC Electric Tariff
Rate Schedule No. 2

(iii))  the Unit Availability Limit shall be the Unit Availability Limit as it existed
at the time ISO issued the Dispatch Notice with which Owner failed to
comply but reduced to eliminate the effect of any Force Majeure Event
affecting deliveries during the Penalty Period.

(c) For purposes of this Section 8.5 and Section 4.9(a)(i), a Unit shall be deemed to
be in full compliance with a Dispatch Notice if the Unit Delivers (i) at least 97
percent of the Requested MW or (ii) not more than 2 MW less than the Requested
MW.

8.6  Long-term Planned Outage Adjustment

Not later than 60 days after the end of each Contract Year, Owner shall submit to ISO a

statement showing the Long-term Planned Outage Adjustment for the Contract Year. The

Long-term Planned Outage Adjustment shall equal (a) the Hourly Availability Charge

plus each Hourly Capital Item Charge, as shown in Schedule B, multiplied by (b) the

difference, if positive, of (i) the hours scheduled for performance of Long-term Planned

Outages minus (ii) the actual hours spent performing Long-term Planned Outages during

the Contract Year. Owner shall credit any Long-term Planned Outage Adjustment on the

next invoice or, if this Agreement has terminated, shall pay any Long-term Planned

Outage Adjustment to the ISO upon submission of the Final Invoice. The Long-term

Planned Outage Adjustment for the Contract Year ending December 31, 1999, shall be

computed by including, in addition to scheduled and actual hours for Long-term Planned

Outages after the Effective Date, the hours scheduled for performance of Long-term

Planned Outages during the period from January 1, 1999 through the Effective Date and

the actual hours spent performing such Long-term Planned Outages during such period as

if the Agreement had become effective on January 1, 1999.
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ARTICLE 9
STATEMENTS AND PAYMENTS

9.1 Invoicing
(a) The billing, invoicing and payment of charges under this Agreement shall be as
specified in this Article 9, Schedule O to this Agreement and Annex 1 to ISO’s

Settlement and Billing Protocol. 1SO shall not modify any provision of Section

5.2.7 of the ISO Tariff or Annex 1 to the Settlement and Billing Protocol as they

apply to this Agreement without Owner’s consent, provided that Owner's consent

shall not be required for a change of allocations of RMR costs among market
participants under the 1SO Tariff.
(b) Owner will submit to ISO RMR Invoices for each Month during the term of this

Agreement, which are defined in this Section 9.1(b) as follows: (i) Estimated

RMR Invoice; (ii) Revised Estimated RMR Invoice; (iii) Adjusted RMR Invoice;

and (iv) Revised Adjusted RMR Invoice. In the event there are no revisions to the

Estimated RMR Invoice or the Adjusted RMR Invoice, Owner shall submit an e-

mail to ISO with a copy to the Responsible Utility indicating that the Estimated

RMR Invoice or the Adjusted RMR Invoice shall be deemed to be the Revised

Estimated RMR Invoice or the Revised Adjusted RMR Invoice.

(i) Within 14 days after the end of each Month during the term of this
Agreement (and, if this Agreement does not expire or terminate at the end
of a Month, within 14 days after the end of the Month in which the
Agreement expires or terminates), Owner shall submit an estimated
invoice (“Estimated RMR Invoice™) to ISO for all charges and credits due
under this Agreement for the Month (“Billing Month™). Each Estimated
RMR Invoice shall reflect actual data for the Billing Month to the extent

actual data is available and shall otherwise reflect estimated data.
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(ii) By the date specified on the RMR Payments Calendar, Owner shall submit
a revised estimated invoice (“Revised Estimated RMR Invoice™) to ISO,
which will include appropriate revisions based on the ISO’s validation of
the Estimated RMR Invoice. The Due Date of the Revised Estimated
RMR Invoice shall be the 30th day after the date on which Owner
submitted the Estimated RMR Invoice to ISO, or if such date is not a
Business Day, the Due Date shall be the next Business Day.

(ili) By the date specified on the RMR Payments Calendar, ISO shall submit an
invoice (“ISO Invoice”) to the Responsible Utility, with an e-mail
notification to Owner and the Responsible Utility, which specifies the
payment due from the Responsible Utility to ISO and from ISO to Owner
on the basis of the Revised Estimated RMR Invoice. However, in the
event the payment is due from Owner to ISO and from ISO to the
Responsible Utility, then ISO shall submit the ISO Invoice to Owner with
an e-mail notification to Owner and the Responsible Utility.

(iv)  Within 7 days of receipt by Owner of the Final Settlement Statement for
the last day of the Billing Month, Owner shall submit an adjusted invoice
(“Adjusted RMR Invoice”) to ISO, reflecting actual data for the Billing
Month.

(v) By the date specified on the RMR Payments Calendar, Owner shall submit
to ISO an invoice reflecting actual data for the Billing Month and
including appropriate revisions based on the ISO’s validation of the
Adjusted RMR Invoice (“Revised Adjusted RMR Invoice”). The Due
Date of the Revised Adjusted RMR Invoice shall be the 30th day after the
date on which Owner submitted the Adjusted RMR Invoice to ISO, or if
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such date is not a Business Day, the Due Date shall be the next Business
Day.

(vi) By the date specified on the RMR Payments Calendar, 1SO shall submit an

ISO Invoice to the Responsible Utility, with an e-mail notification to
Owner and the Responsible Utility, which specifies the payment due from
the Responsible Utility to ISO and from ISO to Owner on the basis of the
Revised Adjusted RMR Invoice. However, in the event the payment is
due from Owner to ISO and from ISO to the Responsible Utility, then ISO
shall submit the ISO Invoice to Owner with an e-mail notification to
Owner and the Responsible Utility.

(c) If the day on which any RMR Invoice is due to be issued is not a2 Business Day,
such RMR Invoice shall be issued on the next succeeding-Business Day.

(d)  Each RMR Invoice shall use the template posted on the ISO Home Page in
accordance with Schedule O (“RMR Invoice Template™). Each RMR Invoice
shall set out detailed calculations and breakdowns of the amounts due, shall
identify the source of each input used in the calculations, and shall identify ali
relationships among data in different invoice levels.

(e) This section 9.1(e) applies to all Condition | Units. Any amounts received by or
due to Owner’s Scheduling Coordinator for Billable MWh and Ancillary Services
Delivered in Nonmarket Transactions during the Billing Month shall be subtracted
from the amount otherwise due under each RMR Invoice. If subtraction of the
Energy and any Ancillary Service amounts for a Unit under Condition 1 results in
a credit to SO on an RMR Invoice, the credit shall be carried forward ("Credit
Carryforward") to the RMR Invoices for each succeeding Billing Month in that
Contract Year until extinguished; provided that Owner shall not be required to

carry any such credit into a later Contract Year or to pay any part of such credit to
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1SO.

() This section 9.1(f) applies to all Condition 2 Units. All amounts received by or
due to Owner’s Scheduling Coordinator in connection with Market Transactions
and Nonmarket Transactions during the Billing Month (*Scheduling Coordinator
Revenues™) shall be subtracted from the amount otherwise due under each RMR
Invotce. If subtracting the Scheduling Coordinator Revenues results in a credit to
ISO on an RMR Invoice, the credit shall be carried forward ("Credit
Carryforward”) to the appropriate RMR Invoices for each succeeding Billing
Month in that Contract Year until extinguished. It there is an unextinguished
credit balunce remaining at the end of the Contract Year, Owner shall refund to
ISO an amount equal to the lesser of (1) the rematning balance of Scheduling
Coordinator Revenues or (11) the total amounts due Owner pursuant to Section 8.2
tor the Contract Year minus all Scheduling Coordinator Revenues previously
credited to Owner during such Contract Year. Such refund amount will be
included on December’s Adjusted RMR Invoice, or the Final Invoiee it the
Agreement is terminated.

{g) In the event any corrcctions, surcharges, credits, refunds or other adjustments
pertaining o a Billing Month are discovered afler the Revised Adjusted RMR
Invoice for such Billing Month has been issued (“Prior Peniod Changes™. then
such Prior Period Changes shall be included in a worksheet tor the prior period
{"Prior Period Change Worksheet”) and submitted for payment in the next
allowed Billing Month for Prior Period Changes. The allowed Billing Months for
Prior Period Changes are as tollows. Any Prior Period Changes pertaining to the
months of January through June of u Contract Year which are discovered prior to
the submussion of the December Estimated RMR Invoice tor such Contract Year

shall be included in a Prior Period Change Worksheet submitted with the
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December Estimated RMR Invoice. Any Prior Period Changes pertaining to the
months of July through December of a Contract year which are discovered prior to
the submission of the May Estimated RMR Invoice for the subsequent Contract
year shall be included, subject to Section 9.8, in a Prior Period Change Worksheet
submitted with the May Estimated RMR Invoice for the subsequent Contract
Year. Any Prior Period Changes pertaining to a Billing Month for a prior
Contract Year which are discovered after the first opportunity to submit a Prior
Period Change Worksheet has passed, shall be included in a Prior Period Change
Worksheet submitted with the Estimated RMR Invoice for the next December or
May Billing Month, whichever comes first. Any Prior Period Changes pertaining
to the time when the Facilities were under a superseded rate schedule using
Conditions.of Must Run Agreement A, B, and C, shall be calculated through a
separate process and not included on RMR Invoices issued under this Agreement
unless the Prior Period Changes result from the Revenue Requirements
Settlements outlined in the Stipulation and Agreement approved on May 28, 1999,
in FERC Docket No. ER98-441-000, et al.

(h)  Owner shall send a copy of each RMR Invoice and any Prior Period Change
Worksheet(s) to the Responsible Utility at the time it sends such invoices to ISO.
(i) Owner shall provide supporting detail with the Prior Period Change Worksheets

to identify the relevant Contract Year and provide clear calculations by Facility,
by Billing Month, and such other detail as necessary to support the Prior Period
Change(s). This level of detail shall be consistent with the level of detail
originally required to perform the computation(s) that are being corrected in the
Prior Period Change Worksheet. Prior Period Change Worksheets, when
required, shall include all identified Prior Period Changes for each applicable

prior Contract Year, and shall be computed as specified in section 9.1(j).
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(j) A Prior Period Change Worksheet shal! contain the following information and
calculations for each Billing Month in the relevant Contract Year(s), commencing
with the Billing Month pertaining to the Prior Period Change(s):

(i) The Revised Adjusted RMR Invoice for the Billing Month or, if such
Billing Month has previously been submitted on a Prior Period Change
Worksheet, the most recent revision of such RMR Invoice.

(ii) A revision of the RMR Invoice specified in paragraph (1) above which
shows the RMR Invoice revised to incorporate the Prior Period Change(s)
as if such Prior Period Change(s) had been invoiced in the Billing Month
which gave rise 1o the Prior Period Change(s). Such revision shall
incorporate the impact of the Prior Period Change(s) on RMR payments,
including any impact resulting from the Credit Carryforward calculation
for the current or previous Billing Months in the Contract Year. For
Condition 2 Units, such calculation shall include a recalculation of the
refund described in Section 9.1(f).

(iii)  The difference between the amounts calculated under paragraph (2) above
and paragraph (1) above. The amount due to or from Owner as a result of
this calculation shali be clearly specified, with interest shown separately
from any other amount due. Interest shall be calculated at the Interest Rate
from the Due Date of the Revised Estimated RMR Invoice for the Billing
Month to the date payment of the amount due is made.

Owner shall total for all Billing Months which are included on the Prior Period

Change Worksheet, the amount due as a result of the calculation in paragraph (3)

above for each Billing Month. Owner shall also total for all Billing Months which

are included on the Prior Period Change Worksheet, the interest due as a result of
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the calculation in paragraph (3) above for each Billing Month. The total amount
due and interest due shall be transferred from the Prior Period Change Worksheet
to the appropriate Estimated RMR Invoice, and such amounts shall be due as
specified on the Estimated RMR Invoice.

(k)  Any time a Unit switches from Condition 1 to Condition 2 or Condition 2 to
Condition 1 during a Contract Year, the provisions of Section 9.1(e) shall apply
to the months when the unit was on Condition 1 and the provisions of Section
9.1(g) shall apply to the months when the unit was on Condition 2.

) ISO shall separately post on the ISO Home Page examples (“Prior Period Change
Examples™) developed and agreed to by the RMR Invoice Task Force created
under Schedule O of the calculations described in sections 9.1(e), 9.1 (f), 9.1(g)
and 9.1(j) to provide guidance on the correct treatment of Prior Period Changes
and 1o show the correct preparation of the Prior Period Change Worksheet and
transfer of amount due to the appropriate Estimated RMR Invoice. Additionally,
the RMR Invoice Task Force shall develop and agree to, and ISO shall post on the
ISO Home Page, guidelines (*“‘Prior Period Change Guidelines”) underlying the
calculations described in sections 9.1(e), 9.1(f), 9.1(g) and 9.1(j). The Prior
Period Change Worksheet shall be prepared, and the amount due shall be
calculated and transferred to the Estimated RMR Invoice, in accordance with the
RMR Invoice Template, the Prior Period Change Examples, and the Prior Period
Change Guidelines posted on the ISO Home Page. In the event of a dispute
regarding the treatment of Prior Period Changes, all Parties to such dispute shall
refer to the Prior Period Change Examples and Prior Period Change Guidelines

posted on the ISO Home Page for guidance.
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9.2  Facility Trust Accounts
1SO shal) establish two segregated commercial bank accounts under the “Facility Trust
Account” referred to in Annex | to ISO’s Settlement and Billing Protocol and Section
5.2.7 of the ISO Tariff for each Responsible Utility. One commercial bank account, the
“RMR Owner Facility Trust Account”, shall be held in trust by ISO for Owner. The other
commercial bank account, the “Responsible Utility Facility Trust Account”, shall be held
in trust by ISO for the Responsible Utility. Payments received by ISO from a
Responsible Utility in connection with this Agreement, including payments following
termination of this Agreement, will be deposited into the RMR Owner Facility Trust
Account and payments from ISO to Owner will be withdrawn from such Account, all in
accordance with Section 5.2.7 of the ISO Tariff, Annex 1 to ISO’s Settlement and Billing
Protocol and this Article 9. Any payments received by ISO from Owner in connection
with this Agreement, including payments following termination of this Agreement, will
be deposited into the Responsible Utility Facility Trust Account. Any payments to a
Responsible Utility of funds received from Owner under this Agreement will be
withdrawn from the Responsible Utility Facility Trust Account, all in accordance with
Section 5.2.7 of the ISO Tanff, Annex | to ISO’s Settlement and Billing Protocol and this
Agreement. Neither the RMR Owner Facility Trust Account nor the Responsible Utility
Facility Trust Account shall have other funds commingled in it at any time.
9.3  Payment
(a) ISO shall pay Owner all invoiced amounts due on Revised Estimated RMR
Invoices, Revised Adjusted RMR Invoices, and Final Invoices whether or not
disputed by ISO or the Responsible Utility except to the extent that ISO (i) is
entitled to a refund on a Revised Estimated or Revised Adjusted RMR Invoice or
Final Invoice against such payment under this Agreement or (ii} is entitled to

deduct an amount under Section 9.6. All payments shall be made from the RMR
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Owner Facility Trust Account on or before the Due Date by wire transfer in
accordance with instructions from Owner. If Owner is also the Responsible
Utility, at the discretion of Owner payments to it may be made by memorandum
account instead of wire transfer. Owner shall establish and maintain a settlement
account at a commercial bank located in the United States and reasonably
acceptable to ISO which can effect money transfers via Fed-Wire where payments
to and from the Facility Trust Accounts shall be made in accordance with Section
9.2 and Annex 1 of the ISO Tariff. Owner shall notify ISO of its settlement
account details prior to the Effective Date. Owner may from time to time change
its settlement account details, provided that, Owner shall give ISO 15 days notice
before making changes. In the event there is a refund amount due to ISO, Owner
shall refund the amount due ISO in accordance with Section 9.2 and Annex | of
the ISO Tariff.

(b) If a Revised Adjusted RMR Invoice is less than the amount paid by ISO on the
Revised Estimated RMR Invoice, the difference shall be paid by Owner to ISO
with interest at the Interest Rate from the Due Date of the Revised Estimated
RMR Invoice to the Due Date of the Revised Adjusted RMR Invoice, or, if the
Agreement is terminated, shall be paid to ISO on submission of the Final Invoice.
If a Revised Adjusted RMR Invoice is greater than the amount paid by ISO under
the Revised Estimated RMR Invoice, ISO shall pay Owner the difference with
interest at the Interest Rate from the Due Date of the Revised Estimated RMR
Invoice to the Due Date of the Revised Adjusted RMR Invoice by ISO.

9.4  Payment Default

(a) Except as provided in Section 9.4 (b), Owner, in addition to any other remedy it
may have, may pursue all claims against ISO and the Collateral, as defined in
Section 9.7 below, if ISO fails to pay any invoice in full by the Due Date as
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required under Section 9.3. IS0, in addition to any other remedy it may have,
may pursue all claims against Owner if Owner fails to pay any invoice in full by
the Due Date as required under Section 9.3. The parties' remedies shall be subject
to the limitations set forth in Article 11.
(b)  If the amounts ISO has not paid have been invoiced by ISO to the Responsible
Utility and the Responsible Utility has not paid such amounts to ISO, Owner shall
cause execution to issue against, and shall collect solely from the Collateral or the
Responsible Utility, and not ISO, if all of the following conditions have been
satisfied:
(i) The Responsible Utility is Pacific Gas & Electric Company (“PG&E")
(1)  ISO has invoiced via the ISO Invoice PG&E for costs (net of any
applicable credits, all as shown on the Revised Estimated or Revised
Adjusted RMR Invoice) after deducting only amounts permitted to be
deducted under Section 9.6 .
(iii)  The ISO Tariff expressly requires PG&E to pay all amounts shown on the
ISO Invoices without offset,
recoupment or deduction (except to the extent that Section 5.2.7 of the
1SO Tariff permits deduction of amounts that are due the Responsible
Utility after resolution of a dispute) and, to the extent that PG&E disputes
any amounts due under the ISO Invoices, to pay the disputed amounts
under protest and subject to refund with interest; and
(iv)  PG&E fails to pay all or a portion of the amounts due under the ISO
Invoices and did not have the right to have such amount deducted under
Section 5.2.7 of the ISO Tariff.
(c) Notwithstanding the provisions of Section 9.4 (b), Owner may cause execution to

issue against, and collect from, ISO, the Responsible Utility, the Collateral or

Issued by: Randall J. Hickok Effective: January 1, 2005
Vice President, California Assets

Issued on: November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Energy Oakland, L.L.C. Original Sheet No. 89

FERC Electric Tariff

Rate Schedule No. 2
insurance maintained by ISO pursuant to Section 12.1(a), if notwithstanding the
requirement to pay ISO Invoices without offset, recoupment or deduction (except
to the extent that Section 5.2.7 of the 1SO Tariff permits deduction of amounts
that are due the Responsible Utility after resolution of a dispute), a Responsible
Utility nonetheless offsets amounts unrelated to this Agreement or withholds
amounts based on a breach or default by ISO of any of its obligations to the
Responsible Utility.

(d) The ISO Invoices shall separately show the amounts due for services from each
Facility. If the Responsible Utility withholds any portion of the amount due under
the ISO Invoices, ISO shall inform Owner of the specific Facility and time periods
for which the Responsible Utility withheld payments.

(e) As a condition for Owner's agreement not to seek to recover amounts from ISO
under Section 9.4(b), ISO agrees to include and retain in the ISO Tariff provisions
expressly recognizing that Owner is a third party beneficiary of, and has all rights
that ISO has under the ISO Tariff, at law, in equity or otherwise, to enforce the
Responsible Utility’s obligation to pay all sums invoiced to it in the ISO Invoices
but not paid by the Responsible Ultility, to the extent that, as a result of the
Responsible Utility’s failure to pay, ISO does not pay Owner on a timely basis
amounts due under this Agreement. Owner recognizes that its rights as a third
party beneficiary are (i) no greater than ISO’s rights against the Responsible
Utility, and (ii} subject to Section 13 of the ISO Tariff regarding dispute
resolution. Either ISO or Owner (but not both) will be entitled to enforce any
claim arising from unpaid ISO Invoices, and only one party will be a “disputing
party” under Section 13 of the ISO Tariff with respect to such claim so that the
Responsible Utility will not be subject to duplicate claims or recoveries. Owner

shall have the right to control the disposition of claims against the Responsible
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Utility for non-payments which result in payment defaults by ISO under this
Agreement. To that end, ISO agrees that in the event of nonpayment by the
Responsible Utility of amounts due under the ISO Invoices, ISO will not take any
action to enforce its rights against the Responsible Utility unless ISO is requested
1o do so by Owner. ISO shall cooperate with Owner in a timely manner as
necessary or appropriate to most fully effectuate Owner’s rights related to such
enforcement, including using its best efforts to enforce the Responsible Utility’s
payment obligations if, as, to the extent, and within the time frame, requested by
Owner. ISO shall intervene and participate where procedurally necessary to the
assertion of a claim by Owner.
(f) If a Responsibility Utility was not the Responsible Utility on Aprit I, 1998 (a
“New Responsible Utility”) and if:
{i) The senior unsecured debt of the New Responsible Utility is rated or
becomes rated at less than A- from Standard & Poors (“S&P”) or A3 from
Moody's Investment Services (“Moody’s), and
(1)  Such ratings do not improve to A- or better from S&P or A3 or better from
Moody’s within 60 days,
ISO shall then require the New Responsible Utility to issue and confirm to ISO an
irrevocable and unconditional letter of credit in an amount equal to three times the
highest monthly payment invoiced by ISO to the New Responsible Utility (or the
prior Responsible Utility) in connection with services provided under this
Agreement during the last 3 months for which invoices have been issued. The
letter of credit must be issued by a bank or other financial institution whose senior
unsecured debt rating is not less than A from S&P and A2 from Moody's. The
letter of credit shall authorize ISO or Owner to draw on the letter of credit for

deposit solely into the RMR Owner Facility Trust Account in an amount equal to
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any amount due and not paid by the Responsible Utility under the ISO Invoices.
9.5 Interest
If ISO or Owner fails to make any payment by the Due Date, the amount due but not paid
shall accrue interest at the Interest Rate from the Due Date until the amount is paid.
9.6  Disputed Amounts
(a) If ISO or the Responsible Utility disputes a Revised Estimated or Revised
Adjusted RMR Invoice or Final Invoice or part thereof submitted by Owner under
this Agreement, or if the Responsible Utility disputes an ISO Invoice or part
thereof that relates to an RMR Invoice or Final Invoice submitted by Owner to
ISO under this Agreement, and if such dispute is based in whole or part on an
alleged error or breach or default of Owner’s
obligations to ISO under this Agreement, then ISO promptly shall give written
notice to Owner of the reasons for the dispute and the amount in dispute. ISO
shall pay Owner the disputed amount without offset, recoupment or reduction of
any kind or nature. Such payment may, however, be made by ISO under protest
with reservation of the right to seek a refund with interest at the Interest Rate from
the date of the disputed payment to the date of repayment. If ISO notifies Owner
that ISO or the Responsible Utility disputes any amount of Owner’s RMR Invoice
or Final Invoice, Owner shall at its own cost provide ISO with all information and
assistance ISO reasonably requires to resolve the dispute and shal} join with ISO
in any discussions and negotiations with the Responsible Utility to resolve the
dispute. The dispute shall be subject to ADR provided that in such ADR
proceeding only one entity (ISO or Responsible Utility) will be the disputing party
with respect to such claim. Owner shall be obligated to refund to ISO as a result
of resolution of such dispute only if, and to the extent, the resolution determines

the amount invoiced by Owner exceeded the amounts due Owner under this
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Agreement for the period covered by the RMR Invoices(s) and/or Final Invoice.
Any amount agreed or determined to be owed by Owner to ISO under this Section
9.6 (a) shall be refunded by Owner to ISO with interest, by Owner’s inclusion of
such refund (including interest) in a Prior Period Change Worksheet included with
the next appropriate May or December Estimated RMR Invoice as specified in
Sections 9.1(g) through 9.1(1) of this Agreement. If Owner does not include such
refund (including interest) in the appropriate RMR Invoice, then such refund shall
be made by ISO’s deduction of such amount from the next Revised Estimated and
Revised Adjusted RMR Invoice(s) and Final Invoice submitted by Owner to ISO
under this Agreement until such amount is extinguished, or, if this Agreement has
terminated, by paying such amount to ISO. Interest shall be at the Interest Rate
unless it is determined through ADR that the amount invoiced by Owner was
submitted without a good faith basis in fact or law, in which case interest shall be
at twice the Interest Rate.

(b) It is expressly understood that the Responsible Utility shall, to the extent set forth
herein, be a third party beneficiary of, and shall have all rights that ISO has under
this Agreement, at law, in equity and otherwise, to dispute an RMR lavoice or
Final Invoice submitted to ISO by Owner under this Agreement and to enforce
Owner’s obligation to make any required payment to ISO under this Agreement to
the extent ISO does not make a related deposit into the Responsible Utility
Facility Trust Account as a result of Owner’s failure to make the required
payment. The rights of the Responsible Utility as third party beneficiary shall be
no greater than ISO’s rights against Owner and shall be subject to the ADR
provisions of this Agreement. Either ISO or the Responsible Utility, but not both,
will be entitled to enforce any claim arising from a related set of facts, and only

one such entity will be a disputing party under Article 11 of this Agreement with
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respect to any such claim so that Owner shall not be subject to duplicate claims or
recoveries. If the Responsible Utility is not the Owner, the Responsible Utility
shall control the disposition of all claims against Owner for non-payment
described in this Section 9.6, including the choice of disputing party. The 1SO
shall have the right to intervene for the purpose of participating in the proceeding
even if it is not the disputing party. ISO shall cooperate with the Responsible
Utility in a timely manner as necessary or appropriate to most fully effectuate the
Responsible Utility rights related to such enforcement, including using its best
efforts to enforce Owner’s payment obligations if, as, to the extent, and within the
time frame, requested by Responsible Utility. Subject to the foregoing, ISO shall
intervene and participate where procedurally necessary to the assertion of a claim
by the Responsible Utility. -

9.7  Payment Security

To secure all of ISO’s payment obligations to Owner under this Agreement, ISO
agrees to grant Owner a security interest and lien in the following collateral
(collectively, the “Collateral™): (a) all past, present and future accounts and other
amounts Responsible Utility owes ISO at any time pursuant to Section 5.2.7 of the
ISO Tariff attributable to invoices submitted by Owner under this Agreement
(collectively, the “Accounts™), (b) the RMR Owner Facility Trust Account, all
funds in the RMR Owner Facility Trust Account at any time, and all funds paid on
account of any Accounts, {c) all proceeds of the Collateral, if any, and (d) all of
ISO’s right, title and interest in the Collateral. ISO represents and warrants to
Owner that (a) ISO has the authority to grant such security interest, (b) ISO will
have good, marketable and exclusive title to all of the Collateral, (c) such security
interest and lien will at all times. be a valid, enforceable and first-priority lien on

the Collateral, and {d) such security interest will be duly perfected by the filing of
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a financing statement under the California Uniform Commercial Code describing
the Collateral in the office of the Secretary of State of California and the delivery
of a written notice of Owner’s security interest to the bank with which the RMR
Owner Facility Trust Account is maintained. If ISO defauits on its obligation to
pay under this Agreement, Owner shall be entitled to enforce such security
interest, to exercise its rights in the Collateral, to collect the Accounts from
Responsible Utility, to collect all funds in the RMR Owner Facility Trust
Account, and to exercise all other rights and remedies under the California
Uniform Commercial Code. ISO agrees to promptly execute and deliver all
financing statements and other documents Owner reasonably requests, including
but not limited to a written notice of Owner’s security interest in the Collateral 1o
the bank with which the RMR Owner Facility Trust Account is maintained, in
order to maintain, perfect and enforce such security interest.
9.8  Errors
If a Party discovers an error in the amount of an invoice or payment under this Agreement
and notifies the other Party within 60 days after discovering the error, the error shall be
corrected as specified in Sections 9.1(g) through 9.1(1) of this Agreement; provided that a
Party shall not be entitled to have an error corrected unless the Party notifies the other
Party within 12 months after the date of the applicable Revised Adjusted RMR Invoice or
Final Invoice, or within 60 days after issuance of the final report with respect to an audit
pursuant to Section 12.2(g), whichever is later.
9.9  Payment of Termination Fee
(a) Within 14 days after the end of each Month during the period in which any
Termination Fee is payable under Section 2.5, Owner shall submit an invoice
(*Termination Fee Invoice™) to ISO and a copy to the Responsible Utility for all

Termination Fee amounts due for the Month. Each Termination Fee Invoice shall:
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(i) be broken down by Unit and (ii) clearly identify the source of each input used.
(b) ISO shall pay Owner amounts invoiced under this Section 9.9 in accordance with
Sections 9.3 through 9.8. If ISO or, if applicable, the Responsible Utility, has
disputed the amount of a Termination Fee stated in a Termination Fee Invoice,
then neither ISO nor the Responsible Utility shall be required to give notice of the
same disputed amount as to subsequent Termination Fee Invoices.
9.10 Payment of Final Invoice
{(a) Within 7 days of receipt by Owner of the Final Settlement Statement for market
transactions for the effective date of termination of this Agreement, Owner shall
submit an invoice {(“Final Invoice™) to ISO and a copy to the Responsible Utility
for all charges and other amounts then due under this Agreement. Amounts then
due shall include: (i) charges for all Billable MWh and Ancillary Services
provided under this Agreement and not previously invoiced; (ii) the Long-term
Planned Outage Adjustment under Section 8.6. and (iii) refunds described in
section 9.1(f) for Condition 2 Units. Calculation of the Long-term Planned
Outage Adjustment shall be made by deeming the effective date of termination to
be the end of the Contract Year, and by assuming that all Long-term Planned
Outages scheduled to occur after the termination date occur as scheduled. The
Final Invoice shall not include remaining Monthly payments of a Termination Fee
under Section 2.5, which shall continue to be paid monthly until the obligation is
extinguished.
(b) ISO shall pay Owner the amount stated in the Final Invoice in accordance with
Section 9.3 through 9.8.
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ARTICLE 10
FORCE MAJEURE EVENTS

10.1 Notice of Force Majeure Events

If either Party is unable to perform its obligations under this Agreement due to a Force

Majeure Event, the Party unable to perform shall notify the other Party of the Force

Majeure Event promptly after the occurrence thereof. The Party’s notice may be given

orally but shall promptly be confirmed in writing or electronically.

10.2 Effect of Force Majeure Event

(a) If a Force Majeure Event prevents a Party from performing, in whole or in part, its
obligations under this Agreement, such Party’s obligations, other than obligations
to pay money (unless the means of transferring funds is affected), shall be
suspended and such Party shall have no liability with respect to such obligations;
provided, that the suspension of the Party’s obligations is of no greater scope and
of no longer duration than is required by the Force Majeure Event.

(b) If a Force Majeure Event (other than a flood, storm or drought affecting a
hydroelectric Unit) reduces the Availability of a Unit, the Availability shall be
determined as if the Unit were available up to the Unit Availability Limit in effect
prior to the Force Majeure Event through the earlier of the 120th day following
the Force Majeure Event or until the Unit's Availability is restored, whichever
occurs first. If a flood or storm Force Majeure Event reduces the Availability of a
hydroelectric Unit, the Availability shall be determined as if the Unit were
available up to its Unit Availability Limit in effect prior to the Force Majeure
Event through the earlier of the 120th day following the Force Majeure Event or
until the Unit’s Availability is restored, and as if the Unit were available up to
one-half of such Unit Availability Limit from the 120th day through the earlier of
the 240th day or the date on which the Unit’s Availability is restored. If a drought
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Force Majeure Event reduces the Availability of a hydroelectric Unit, the
Availability shall be determined as if the Unit were available up to its Unit
Availability Limit in effect prior to the Force Majeure Event until the Unit's
Availability is restored following the end of the drought Force Majeure Event.
10.3 Remedial Efforts
The Party that is unable to perform by reason of a Force Majeure Event shall use
commercially reasonable efforts to remedy its inability to perform and to mitigate the
consequences of the Force Majeure Event as soon as reasonably practicable; provided,
that no Party shall be required to obtain replacement power or to settle any strike or other
labor dispute on terms which, in the Party’s sole discretion, are contrary to its interest
and, except to the extent that the Unit’s primary fuel is distillate fuel oil or Schedule H
expressly requires Owner to maintain fuel oil capability for the Unit, Owner shall not be
required to obtain or use fuel oil to operate a Unit. The Party unable to perform shall
advise the other Party of its efforts to remedy its inability to perform and to mitigate the
consequences of the Force Majeure Event, and shall advise the other Party of when it

believes it will be able to resume performance of its obligations under this Agreement.
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ARTICLE 11

REMEDIES

11.1 Dispute Resolution

The Parties shall make reasonable efforts to settle all disputes arising out of or in

connection with this Agreement. Unless this Agreement expressly provides that a

particular type of dispute is not subject to ADR, the Parties shall use ADR procedures to

resolve all disputes which are not otherwise settled. Owner and ISO will promptly join

with all other owners of Reliability Must-Run Units and all Responsible Utilities to

jointly develop ADR procedures to be used in connection with such disputes. Following

unanimous agreement of Owner, ISO and Responsible Utilities to the ADR procedures,

such procedures shall be posted on ISO’s Home Page. Until there is unanimous

agreement on such procedures, the Parties shall use the ADR procedures contained in

Schedule K.

11.2 Waiver of Damages

(a) Except for the obligations set forth in Section 11.4 (Termination for Default) and
Section 12.6 (Indemnity), neither Party shall be liable to the other Party for any
claim, loss or damage of any nature arising out of or relating to the performance or
breach of this Agreement including replacement power costs, loss of revenue, loss
of anticipated profits or loss of use of, or damage to, plant or other property,
personal injury, or death; provided, however, that this waiver of liability shall not
include or cover any claim, damage or loss arising out of the willful misconduct of
either Party. Amounts that are specifically payable or reimbursable by the other
Party under the terms of this Agreement shall not be considered “claims, losses or
damages” for purposes of this Section.

(b)  Neither Party shall be liable to the other for any special, indirect, incidental or
consequential damages suffered by the other Party or by third parties arising out
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of, or relating to, this Agreement or the performance of, or breach of any
obligation under, this Agreement, or the negligence of any Party. This limitation
shall apply even if the Party is advised of the possibility of these damages.
(c) Except for the obligations to make or adjust payments or pay penalties expressly
provided in Section 2.5 (Termination Fee), Section 7.4 (Planned Capital Items),
Section 7.5 (Unplanned Repairs), Section 7.6 (Unplanned Capital Items), Section
7.8 (Upgrades of Generating Units), Article 8 (Rates and Charges) and Article 9
(Statements and Payments), of this Agreement, either Party’s maximum aggregate
liability for any and all claims arising out of or relating to performance or breach
of this Agreement during the Contract Year, whether based upon contract, tort
(regardless of degree of fault or negligence), strict liability, warranty, or
otherwise, including any liability for Owner’s failure to Deliver Requested MWh
or Requested Ancillary Services shall not exceed $20 million.
11.3  Inmjunctive Relief
In addition to any other remedy to which a Party may be entitled by reason of the other
Party’s breach of this Agreement, the Party not in default shall be entitled to seek
temporary, preliminary and permanent injunctive relief from any court of competent
jurisdiction restraining the other Party from committing or continuing any breach of this
Agreement.
11.4 Termination For Default
(a) If either Party shall fail to perform any material obligation imposed on it by this
Agreement and that obligation has not been suspended pursuant to Section 10, the
other Party, at its option, may terminate this Agreement by giving the Party in
default notice setting out specifically the circumstances constituting the default
and declaring its intention to terminate this Agreement. If the Party receiving the

notice disputes the notice, it shall notify the other Party within 14 days after
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receipt of the notice setting out specifically the grounds of such disputes. Time is
of the essence in remedying a default. If the Party receiving the notice does not,
within 30 days after receiving the notice, remedy the default or refer the dispute to
ADR, the Party not in default shall be entitled by a further notice to terminate this
Agreement. The Party not in default shall have a duty to mitigate damages.

(b) Termination of this Agreement pursuant to this Section 11.4 shall be without
prejudice to the right of Owner or ISO to collect any amounts due to it prior to the
time of termination. If ISO terminates this Agreement as to any Unit(s) due to
Owner’s default, Owner shall reimburse to ISO the amount, if any, by which costs
incurred by ISO as a direct result of the termination through the end of the then
current Contract Year exceed the costs which ISO would have incurred absent
such termination.

11.5 Cumulative and Nonexclusive
Except as provided in Section 5.4(b), each remedy provided for in this Agreement shall
be cumulative and not exclusive.

11.6 Beneficiaries

Except as is specifically set forth in this Agreement, nothing in this Agreement, whether

express or implied, confers any rights or remedies under, or by reason of, this Agreement

on any persons other than the Parties and their respective successors and assigns, nor is
anything in this Agreement intended to relieve or discharge the obligations or liability of
any third party, nor give any third person any rights of subrogation or action against any

Party. The owner of title to a Unit that is leased to Owner is an intended beneficiary of

Section 2.2(e).
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ARTICLE 12
COVENANTS OF THE PARTIES

12.1 Insurance

(a)  Atall times prior to January 1, 2002, ISO shall maintain (i) an errors and
omissions insurance policy and (ii) director and officer insurance, with combined
aggregate coverage of at least $150 million under the two policies and an
operating reserve of at least $15 million. Effective on or after January 1, 2002,
ISO may reduce the Jevel of insurance coverage, but may not do so unless it
provides Owner at least 90 days notice of its intent 1o reduce the insurance
coverage. At Owner's request, ISO shall provide Owner with evidence of the
insurance coverage it has in place. This Section 12.1 shall not be construed to
require ISO to maintain any level of coverage for any period after termination of
the Agreement.

(b)  Owner and ISO will secure and maintain in effect during the term of this
Agreement the insurance required by Schedule 1. Self-insurance may be utilized
by mutual agreement. Owner shall name ISO as an additional insured on its
general commercial liability insurance policies. ISO shall name Owner as an
additional insured on its errors and omissions insurance policies. Owner and 1SO
will each certify or cause its respective insurance agent to certify that it is insured
under a major risk management program, including self-insured retentions, and
except for policies covered by Section 12.1 (a), such insurance wiil remain in

effect in amounts meeting the requirements of Schedule 1.
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12.2 Books And Records
(a) For a period of 36 months from creation of the records, Owner shall maintain and
make available for audit by ISO complete operations records for each Unit. Such
records shall include:
(1) information for each Settlement Period on the Availability of the Units,
Delivered MWh and Delivered Ancillary Services,
(i) outages,
(iii)  Facility licenses and permits,
(iv)  copies of operating and maintenance agreements for the Unit,
(v)  alist of citations filed against the Unit by any environmental, air quality,
health and safety, or other regulatory agency in the last 36 months,
(vi)  alist of any resolved and unresolved WSCC log items from the last 36
months pertaining to the Unit,
(vii) maintenance, overhauls and inspections performed, and
(viii) books, accounts and all docurnents required to support Owner’s
statements, invoices, charges and computations made pursuant to this
Agreement.
ISO may audit Owner’s books, accounts and documents relating to invoices,
statements, charges and computations no more frequently than once each Contract
Year, and only one time following expiration or termination of this Agreement.
(b)  The Responsible Utility shall have the right to participate jointly with ISO in
auditing books, accounts, documents and operating records of the Facilities to the
extent required to verify the accuracy and correctness of all Owner’s statements,
invoices, and computations underlying all Owner charges passed through by ISO
to the Responsible Utility in connection with services rendered by Owner under

this Agreement.
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(c) For a period of 36 months from the creation of the records, ISO shall maintain and
make available for audit by Owner all operations records required to permit
Owner to verify that ISO has complied with its obligations to Owner under this
Agreement.

(d) In addition to the audit rights under Section 12.2 (a) and (b), if Owner’s rates are
determined pursuant to the formula contained in Schedule F, representatives of
ISO and the Responsible Utility shall have the right jointly to audit the records,
accounts and supporting documents of Owner to verify (i) the accuracy of any
arithmetic calculation and (i) application of the formula.

(e) If Owner’s rates are determined pursuant to the formula contained in Schedule F,
the California Agency shall have the right to audit the records, accounts and
supporting documents of Owner or ISO to verify the accuracy of any arithmetic
calculation and application of the formula, including the accuracy of allocation to
accounts under the FERC Uniform System of Accounts, 18 C.F.R. Part 101. If
there is more than one California Agency, only one audit shall be conducted by
the California Agencies and such audit shall be binding on all the California
Agencies.

(f) Any entity exercising its right to audit under this Section 12.2 shall give the
audited entity not less than 30 days prior written notice of the audit. Books or
records requested in any audit shall be available for inspection by the auditing
entity at the offices of the entity being audited between 9:00 A.M. and 5:00 P.M.
on Business Days. Any audit under this Section 12.2 shall be completed not more
than 36 months after the records were created. Any audit right herein shall be
limited to the books and accounts of Owner or ISO and shall not extend to the

books and accounts of the parent or any other affiliate of Owner or ISO. The
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expense of any audit shall be borne solely by the auditing Party or entity.
(g)  No adjustments to payments shall be required as a result of an audit unless, and
then only to the extent that, ISO, Owner, or another entity making such an audit
under this Section 12.2 takes written exception to the books and accounts and

makes a claim upon Owner or ISO for any discrepancies disclosed by such audit

within 60 days following issuance of the final audit report.

(h)  All information provided during the course of an audit shall be treated as
Confidential Information in accordance with Section 12.5.

(1) Nothing in this Agreement shall override any obligation Owner or ISO may have
under applicable law to maintain books and records for periods longer than 36
months nor shall this Agreement override any obligation Owner or ISO may have
to make books and records available for audit by FERC or any other entity.
Nothing in this Agreement is intended to limit in any manner (i) the authority of
FERC to audit the books and records of Owner or ISO or the manner in which
such audit is noticed or conducted or (ii) ISO’s right to audit market participants
(including Owner) under the [SO Tariff.

12.3  Representations And Warranties

(a) ISO represents and warrants to Owner as follows:

(i) ISO is a validly existing corporation with full authority to enter into this
Agreement.

(ii)  ISO has taken all necessary measures to have the execution and delivery of
this Agreement authorized, and upon the execution and delivery of this
Agreement shall be a Jegally binding obligation of 1SO.
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(b) Owner represents and warrants to ISO as follows:
(1) Owner is a validly existing limited liability company with full authority to
enter into this Agreement.
(ii) Owner has taken all necessary measures to have the execution and delivery
of this Agreement authorized, and upon the execution and delivery this
Agreement shall be a legally binding obligation of Owner.
124  Responsibilities
Each Party shall be responsible for protecting its facilities from possible damage by
reason of electrical disturbances or faults caused by the operation, faulty operation, or
non-operation of the other Party’s facilities. The other Party shall not be liable for any
damages so caused.
12.5 Confidentiality
(a) Except as may otherwise be required by applicable law, all information and data
provided by the Parties to one another pursuant to this Agreement and marked
“Confidential” or otherwise identified with specificity in writing as confidential at
the time of disclosure (*Confidential Information™) shall be treated as confidential
and proprictary material of the providing Party and will be kept confidential by the
receiving Party and used solely for purposes of this Agreement. Confidential
Information will not include information that is or becomes available to the public
through no breach of this Agreement, information that was previously known by
the receiving Party without any obligation to hold it in confidence, information
that the receiving Party receives from a third party who may disclose that
information without breach of law or agreement, information that the receiving
Party develops independently without using the Confidential Information, and
information that the disclosing Party approves for release in writing. The

receiving Party shall keep such information confidential and shall limit the
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disclosure of any such Confidential Information to only those personnel within its
organization with responsibility for using such information in connection with this
Agreement. The receiving Party shall assure that personnel within its organization
read and comply with the provisions of this Section 12.5 and any Confidentiality
Agreement implementing this Section 12.5. The Parties shall use all reasonable
efforts to maintain the confidentiality of the Confidential Information in any
litigation, shall promptly notify the providing Party of any attempt by a third party
to obtain the Confidential Information through legal process or otherwise. A
Party or third party beneficiary under Article 9 which has received Confidential
Information may use that information in litigation or regulatory proceedings
related to this Agreement but only after notice to the other Party and affording the
other Party an opportunity to obtain a protective order or other relief to prevent or
limit disclosure of the Confidential Information.

(b) The Parties may provide any Confidential Information (i) to the Responsible

Utility pursuant to provisions of this Agreement under which information is to be
provided to that Responsible Utility and as required for settlement and billing; (ii)
to any entity with audit rights under Section 12.2 or review rights specified in
other provisions of this Agreement, (iii) on a need-to-know basis, to Owner’s
Scheduling Coordinator, financial institutions, agents, lessors of the Unit and
potential purchasers of interests in a Unit; and, (iv) as required for settlement and
billing, to Scheduling Coordinators responsible for paying for services provided
under this Agreement. As a condition to receiving any Confidential Information
under this Section 12.5, the recipient shall execute a Confidentiality Agreement in
the applicable form contained in Schedule N and thereby agree to be subject to the

non-disclosure and other obligations contained in this Section 12.5.
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(c) The obligation to provide confidential treatment to Confidential Information shall
not be affected by the inadvertent disclosure of Confidential Information by either
Party.
12.6 Indemnity
Subject to the limitations in Section 11.2 (b), each Party shall indemnify, defend and hold
harmless the other Party and its officers, directors, employees, agents, contractors and
sub-contractors, from and against all third party claims, judgments, losses, liabilities,
costs, expenses (including reasonable attorneys’ fees) and damages for personal injury,
death or property damage, caused by the negligence or willful misconduct related to this
Agreement or breach of this Agreement of the indemnifying Party, its officers, directors,
agents, employees, contractors or sub-contractors, provided that this indemnification shall
be only to the extent such personal injury, death or property damage is not attributable to
the negligence or wiliful misconduct related to this Agreement or breach of this
Agreement of the Party seeking indemnification, its officers, directors, agents, employees,
contractors or sub-contractors. This indemnification shall not include or cover any claim
covered by any workers’ compensation law. This indemnification shall be for an amount
not exceeding the deductible of the indemnifying Party’s commercial general liability
insurance in the case of Owner and errors and omission insurance in the case of ISO. The
indemnified Party shall give the other Party prompt notice of any such claim. The
indemnifying Party shall have the right to choose competent counsel, control the conduct
of any litigation or other proceeding, and settle any claim. The indemnified Party shalil
provide all documents and assistance reasonably requested by the indemnifying Party.

Section 14.3 of the ISO Tariff shall not apply to this Agreement.
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12.7  Owner Financial Requirements

(a) Through the term of the Agreement, Owner shall maintain an investment grade
rating by Moody's or Standard and Poor’s or provide documentation from a
financial institution or corporate owner acceptable to the ISO that there is an
equity position described below. The ISO shall not unreasonably withhold
acceptance of the documentation.

(1) An equity 1o debt ratio of at least 30%, or

(il)  An equity to total asset ratio of at least 30% or

(iii) Demonstrate to the ISO’s reasonable satisfaction that other factors,
including, without limitations, commercial financing arrangements, and
working capital positions, mitigate the risk of Owner failing to meet the
performance requirements under this Agreement.

(b) if the Owner does not possess and maintain an investment grade rating, an equity
position or make other arrangements as described in Section 12.7 (a), then it must
provide one of the following:

(1) Proof of insurance to cover the financial exposure to the ISO for one year
of Capital Items, Repairs, fuel and any other operating expenses; or

(i)  Security to cover the financial exposure to the ISO for one year of Capital
Items, Repairs, fuel and any other operating expenses in one of the
following forms:
(A)  standby letter of credit;
(B) corporate guarantee,
(C) cash deposit; or
(D)  security bond.
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ARTICLE 13
ASSIGNMENT

13.1 Assignment Rights and Procedures
Neither Party shall assign its rights or delegate its duties under this Agreement without
the prior written consent of the other Party, which shall not be unreasonably withheld.
ISO shall be entitled to deny consent 1o a proposed assignment by Owner only if the
assignee does not meet the financial criteria set out in Section 13.2 (a) or the technical
criteria set out in Section 13.2 (b). Notwithstanding the foregoing, if FERC approves an
assignment, then the non-assigning Party shall be deemed to have consented to the
assignment, subject to the non-assigning Party’s right to seek judicial review of a FERC
decision. Each Party shall give the other Party prompt notice of any proposed assignment
or delegation, together with such information as the other Party may reasonably request
with respect to the proposed assignment or assignee. Each Party shall be deemed to
consent to the assignment or delegation unless it submits a written objection to the
assignment or delegation within 14 days of receiving the notice and all financial and
technical information as required in Sections 13.2(a) and 13.2(b). In the event of an
assignment of this Agreement pursuant to a Financing Agreement, ISO will execute for
the benefit of the bank, financial institution or other entity with an interest in the
Financing Agreement, a consent to such assignment reasonably acceptable to 1SO and
Owner. An assignment of this Agreement by Owner in connection with the sale of a Unit
shall terminate Owner’s rights and obligations under this Agreement prospectively from
the effective date of the assignment.

13.2  Limitation on Right to Withhold Consent
(a) ISO shall not withhold consent to assignment of this Agreement on financial

grounds if the assignee meets the financial requirements in Section 12.7(a) or
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provides financial security pursuant to Section 12.7(b).

(b}  ISO shall not withhold consent to an assignment on grounds that the assignee is
not technically qualified if the assignee was an Owner of a Reliability Must-Run
Unit as of May 1, 1999 or the assignee submits appropriate documentation to the
ISO to establish that it has sufficient resources and expertise to be able to:

(i) Secure the necessary fuel and transportation for the fuel for the Facility;

(1)  Secure all necessary support services, including water supply,
communications, waste disposal, etc. for the Facility;

(ili)  Provide service from the Facility in compliance with the terms of this
Agreement;

(iv)  Provide the engineering and other technical services required to support
operation and maintenance of the Facility;

(v) Obtain as necessary, and comply with all permits or licenses required to
operate or maintain the Facility; and

(vi)  Provide environmental services required for the operation and
maintenance of the Facility.

(c) The proposed assignee shall provide the last two years’ annual audited financial
statements and quarterly financial statements (unaudited) prior to the proposed
date of purchase. If the proposed assignee is a new company and there are no
historical financial statements, then a financial institution or corporate owner must
provide pro forma financial statements in a form acceptable to the ISO.

13.3  Transfer of Conditions Following Assignment

If this Agreement is assigned to a new Owner pursuant to Section 13.1, the new Owner

may transfer one or more Units to a different Condition by giving ISO at least seven days

prior notice provided that such notice is given not later than 30 days after the effective
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date of the assignment. The transfer shall become effective on the first day of month
following the later of (i) seven days after the effective date of the assignment or (ii) seven
days after the date ISO receives the new Owner's transfer notice. This section shall not

apply to assignment to a new Owner which is an affiliate of Owner as defined in 18

C.F.R. Section 161.2,
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ARTICLE 14
MISCELLANEOUS PROVISIONS

14.1  Notices
Except as otherwise expressly provided in this Agreement or required by law, all notices,
consents, requests, demands, approvals, authorizations and other communications
provided for in this Agreement shall be in writing and shall be sent by personal delivery,
certified mail, return receipt requested, facsimile transmission or by recognized overnight
courier service, to the intended Party at such Party’s address set forth in Schedule J. Any
notices which may be given orally and are given orally shall be confirmed in writing. All
such notices shall be deemed to have been duly given and to have become effective:
(a) upon receipt if delivered in person or by facsimile; (b) two days after having been
delivered to an air courier for overnight delivery; or (c) seven days after having been
deposited in the United States mail as certified or registered mail, return receipt
requested, al) fees pre-paid, addressed 1o the applicable address(es) set forth in
Schedule J.

14.2  Effect of Invalidation
Each covenant, condition, restriction and other term of this Agreement is intended to be,
and shall be construed as, independent and severable from each other covenant, condition,
restriction and other term. If any covenant, condition, restriction or other term of this
Agreement is held to be invalid by any court or regulatory body having jurisdiction, the
invalidity of such covenant, condition, restriction or other term shall not affect the
validity of the remaining covenants, conditions, restrictions or other terms hereof unless
the invalidity has a material impact upon the rights and obligations of the Parties. If an
invalidity has a material impact on the rights and obligations of the Parties, the Parties
shall make a good faith effort to renegotiate and restore the benefits and burdens of this
Agreement as they existed prior to the determination of an invalidity.
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14.3  Amendments
(a) Any amendments or modifications of this Agreement shall be made only in
writing and, except for changes authorized by the FERC under Sections 205 or
206 of the Federal Power Act, shall be duly executed by both Parties. To the
extent that any amendments or modifications are subject to FERC approval, such
amendments or modifications shall become effective when permitted to be
effective by FERC. For purposes of this Agreement, transfer of any Unit from
one condition to the other condition or termination of the Agreement as to less
than all Units shall not constitute a modification or amendment to this Agreement.
(b)  Where Owner’s rates are not subject to FERC jurisdiction, either ISO or Owner
may, not later than 90 days prior to the end of each Contract Year, serve a notice
on the other Party and the Responsible Utility stating that it requires a review of
the terms of this Agreement, including any rates, prices and charges contained
therein (“Review Notice™).
(1) The Review Notice shall, as a minimum requirement, set forth the
following:
(A) the precise nature of the proposed revisions (indicating, where
possible, the relevant Article, Section and Schedule); and
(B) justification for each proposed revision.
(ii)  The Party in receipt of the Review Notice shall respond to such notice
within 30 days of its receipt by issuing a notice in response (*‘Response
Notice”). The Response Notice shall, as a minimum requirement, set forth

the following:
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(A)  those revisions set forth in the Review Notice that are accepted as
proposed;

(B) those revisions set out in the Review Notice that are not accepted;

(C)  alternative proposals (if any) to the proposed revisions set out in
the Review Notice;

(D)  any revisions required by the responding party not covered by
(A) through (C) above, and

(E) its justification for any of the matters raised under Sections 14.3 (b)
(i1) (B} (C) or (D).

(ili)  Any Party failing to respond to a Review Notice shall be deemed to have
accepted the revisions set out in the Review Notice.

(iv)  Following receipt of the Response Notice the duly authorized
representatives of the Parties shall meet to negotiate in good faith any
revisions to this Agreement.

v) In the event that the Parties are unable to reach agreement on the revisions
to be made to this Agreement within 60 days of the date of the Review
Notice, either Party may refer the matter for resolution through ADR. The
arbitrator shail determine the revisions, if any, to the Agreement on the
basis that:

(A)  the purpose of the Agreement is to maintain the reliability of ISO
Controlled Grid; and
(B)  costs and charges payable by ISO should reflect the costs of

providing services to the ISO.
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(vi)  Inthe event that the Parties agree to the revisions, or such matters are
determined through ADR, or a Party fails to respond to a Review Notice,
the agreed, determined or deemed accepted revisions shall take effect and
the rights and obligations of the Parties shall be amended as from the
beginning of the ensuing Contract Year or from such other date and time
agreed between the Parties or determined through ADR, and following
such time the Parties shall act in accordance with the terms and conditions
of this Agreement as amended.

14.4 Filings Under Sections 205 or 206 of the Federal Power Act
Nothing contained in this Agreement shall be construed as affecting the right of Owner
unilaterally to make application to FERC for a change in rates, terms and conditions
under Section 205 of the Federal Power Act and pursuant to FERC rules and regulations
promulgated thereunder. ISO may challenge such application or may submit complaints
concerning Owner’s rates, terms and conditions under Section 206 of the Federal Power
Act and pursuant to FERC rules and regulations promulgated thereunder.

14.5 Construction
The language in all parts of this Agreement shall in all cases be construed as a whole and
in accordance with its fair meaning, and shall not be construed strictly for or against
either of the Parties.

14.6 Governing Law
This Agreement shall be interpreted and construed under and pursuant to the laws of the

State of California, without regard to conflicts of laws principles.
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"14.7 Parties’ Representatives

Both Parties shall ensure that throughout the term of this Agreement, a duly appointed
Representative is available for communications between the Parties. The Representatives
shall have full authority to deal with all day-to-day matters arising under this Agreement.
If a Party’s Representative becomes unavailable, the Party shall promptly appoint another
Representative. Acts and omissions of Representatives shall be deemed to be acts and
omissions of the Party. Owner and ISO shall be entitled to assume that the
Representative of the other Party is at all times acting within the limits of the authonty
given by the Representative’s Party. Owner’s Representatives and ISO’s Representatives
shall be identified on Schedule J.

14.8 Merger
This Agreement and the Stipulation and Agreement filed April 2, 1999 in Docket Nos.
ER98-441-000 et al. constitute the full agreement of the Parties with respect to the
subject matter hereto and supersede all prior agreements, whether written or oral, with
respect 10 such subject matter.

14.9 Independent Contractors
Nothing contained in this Agreement shall create any joint venture, partnership or
principal/agent reiationship between the Parties. Neither Party shall have any right,
power or authority to enter into any agreement or commitment, act on behalf of, or
otherwise bind the other Party in any way.

14.10 Conftict with ISO Tariff
The ISO Tariff shall govern matters relating to the subject matter of this Agreement
which are not set forth in this Agreement. In all other circumstances, this Agreement
shall govern. In the event of a conflict between the terms and conditions of this
Agreement and any terms and conditions set forth in the ISO Tariff the terms and

conditions of this Agreement shall prevail. Provided however, if the ISO Tariff is revised
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after September 30, 1999, in accordance with the Stipulation and Agreement dated April
2, 1999 in FERC Docket Nos. ER98-441-000 et al. to permit ISO to issue Dispatch
Notices before establishment of the “final schedule” (as defined in the ISO Tariff) for the
day-ahead market, such revision is an exception to the precedence of this Agreement over
the 1SO Tariff.

14.11 Waiver
The failure to exercise any remedy or to enforce any right provided in this Agreement
shall not constitute a waiver of such remedy or right or of any other remedy or right
provided herein. A Party shall be considered to have waived any remedies or rights
hereunder only if such waiver is in writing.

14.12 Assistance
During the term of this Agreement, each Party shall provide such reasonable assistance
and cooperation as the other Party may require in connection with performance of the
duties and obligations of each Party under this Agreement, including, but not limited to,
assistance in securing any necessary regulatory approvals and in facilitating necessary
financing.

14.13 Headings
Article and section headings used in this Agreement are inserted for convenience only
and are not intended to be a part hereof or in any way to define, limit, describe or to

otherwise be used in interpreting the scope and intent of the particular provisions to

which they refer.
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IN WITNESS WHEREQOF, this Agreement has been executed as of the date first

above written.
Duke Energy Oakland, L.L.C.

By:

Name:
Title:

The California Independent System Operator
Corporation

By:

Name:
Title:
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DUKE ENERGY OAKLAND LLC
FERC

Schedule A

Schedule B

Schedule C

Schedule D

Scheduls E

Schedule F

Schedule G

Schedule H

Schedule |

Schedule J

Schedule K
Schedule L-1

Schedule L-2

Schedule M

Schedule N-1
Scheduie N-2

Issued by: Randall J. Hickok
Vice President, California Assets

RELIABILITY MUST-RUN SCHEDULES

Unit Characteristics , Limitations and Owner Commitments
Monthly Option Payment

Variable Cost Payment

Part 1 for Thermal Units

Part 2 for Geothermal Units

Part 3 for Conventional Hydro Units
Part 4 for Pumped Storage Hydro Units

Start-up Payment

Part 1 for Condition 1 Units
Part 2 for Condition 2 Units
Ancillary Services Payment
Part 1 for Condition 1

Part 2 for Condition 2
Part 3 for Black Start Services

Determination of Annual Revenue Requirements of Must-Run Generating Units
Charges for Service in Excess of Contract Service Limits

Fuel Oil Service

Insurance Requirements

Notices

Dispute Resolution

Request for Approval of Capital tems or Repairs
Capital ltern and Repair Progress Reports
Mandatory Market Bid for Condition 2 Units
When Digpatched by the ISO

Non-Disclosure and Confidentiality Agreement for Responsible Utilities
Non-Disclosure and Confidentiality Agreement for Entities Other than Responsible Utilities
Effective: January 1, 2005

o v YT

Issued on: November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Energy Oakland, L.L.C. Original Sheet No. 120
FERC Electric Tariff
Rate Schedule No. 2

Schedule O Owner's Invoice Process

Schedule P Reserved Energy for Air Emissions Limitations
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Schedule A

Unit Characteristics, Limitations and Owner Commitments

1. ri of Facili

Provide the following information for all units at the Facility, regardless of their RMR designation
status. Information regarding units not designated as Reliability Must-Run Units is required only if
and to the extent that the information is used to allocate Facility costs between Reliability Must-
Run Units and other units.

Unit RMR (Y/N) Maximum Net Dependable Fuel Type
Capacity (includes 1SO-paid
Upgrade capacity)*
1 Yes 55 MW Distillate
Yes 556 MW Distillate
Yes 55 MW Distillate

For this Facility, the Owner will use MWs in Schedule B to allocate Annual Fixed Revenus
Requirements to and among Units. This election shall be applicable to all Facilities containing
Reliability Must Run Units subject to any “RMR contract” as defined in the ISC Tariff executed by
Owner or any of its affiliates as defined in 18 CFR Section 161.2.

* Maximum Net Dependable Capacity shall refiect any transformer or line loss to the Delivery Point.

2.  Description of RMR Units

Provide the address(es) of the Units at the Facility and the following tabular information:

Address: 50 Martin Luther King Jr. Way, Oakland, CA 94602

Unit Unit Unit
Type (fossil, combustion turbine, etc.) Combustion Combustion Combustion
Turbine Turbine Turbine

Synchronous Condenser Capability (Y/N) Yes Yes Yeos
Power Factor Range (lead to lag) .95 leading .95 leading .95 leading

.90 lagging .90 lagging .90 lagging
Maximum Reactive Power Leading, MVar 38 MVAR 38 MVAR 38 MVAR
Maximum Reactive Power Lagging, MVar 45 MVAR 45 MVAR 45 MVAR
Load at Maximum MVar Lagging, MW 15 MW 15 MW 15 MW
Load at Maximum MVar Leading, MW 15 MW 15 MW 15 MW
Black Start Capable (Y/N) Yes Yos Yes
Automatic Start or Ramp (Y/N)* No No No
Upgrade Capacity Paid by ISO .MW NA NA NA

Issued by: Randall J. Hickok
Vice President, California Assets
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f | lato: m on RMR

s imitati
List applicable NO,, CO, SO,, particulate, and other approptiate emigsions limits; note the name
and address of the lead agency; the agency’s applicable rule number(s); and note those pollutants
tor which an emissions cap applies.

The Facility is subject of the following air emission limitations:
Qakland Power Plant, Units 1-3 combined, is limited to 5,000 hours run time on an annual
basis, amongst all six engines.

65 ppm Nox at 15% O,

Oakland Power Plant Units 1-3 are each limited to 877 hours run time on an annual basis.

Agency: Bay Area Air Quality Management District
839 Ellis Street
San Francisco, CA 94108-7799
Rule: Regulation 9: Rule 9 — Nitrogen Oxides from Stationary Gas Turbines
Mon v for A ission Limj
Not Applicable
in ignt T res
None

Prowda a curve or table shovwng the Ambient Tmperature Correction Factors for each Unit (the
relationship between Ambient Temperature and Maximum Net Dependable Capability).

Ambient Air Inlet Unit 1 Unit 2 Unit3
Temperature (°F)
0 1.35 1.34 1.35

20 1.28 1.26 1.26
40 1.18 1.16 1.17
60 1.07 1.06 1.07
74 1.00 1.00 1.00
80 0.96 0.95 0.96
100 0.85 0.83 0.85
120 0.73 0.72 0.73

Other Limits {e.g., cooling water discharge)

Issued by: Randall J. Hickok Effective: January 1, 2005

Vice President, California Assets
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Units 1-3 may be limited to 8.33 hours of continuous operation due to availability of water. Each
unit uses about 80 gpm water flow at full load for water injection NO, control. The Facility
maintains a 60,000 gallon water supply, with a normal makeup rate of 60 gpm. If all 3 units run
for 8.33 hours at full load, the Facility would require 17 hours to restore full capacity to the water

tanks.
4. Poi
Unit Transmission Node (Station Name) Voltage
1 Tee Connection between the PG&E owned disconnects #193 & #195 | 115 kV
2 | Tee Connection between the PG&E owned disconnects #193 & #185 | 115 kV
3 | Tee Connection between the PG&E owned disconnects #193 & #195 | 115kV

5. rin Relat ngeme
Unit Meter Location Meter (Manutacturer & Model No.)

1 | Low Side of Main Transformer Downstream of MFg.: PSI (Process Systems inc.)
the Auxiliary Transformer Take-Off Model Q4N-71

5 | Low Side of Main Transformer Downstream of MFg.: PSI (Process Systems inc.)
the Auxiliary Transformer Take-Off Model Q4N-71

3 | Low Side of Main Transformer Downstream of MFg.: PSi (Process Systems inc.)
the Auxiliary Transformer Take-Off Model Q4N-71

6. - Times

Non-hydroelectric Units

Unit Time from notification to Tima from notification to Time from notification to
synchronization for a Unit synchronization for a Unit synchronization for a Unit
that has been off line that has been off line more than that has been off line
more than 72 hours® 4 hours but less than 72 hours 4 hours or less
1 5 min ' Same Same
2 5 min ' Same Same
3 5 min' Same Same

*Xmax Used in Schedules C and D shak be equal to or less than the hours in the heading of this column.

1 Remote start 5 minutes: local start depends on speed of operator travel time from San Francisco to Oakland.
Issued by: Randall J. Hickok
Vice President, California Assets
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7. Ramping Constraint

None
8. Ramp Rate
Unit Manual Ramp Rate (normal) AGC Ramp Rate
1 5.0MWMin NA
2 5.0MW/Min NA
3 5.0MW/Min NA

Separate Ramp Rates will be shown for each load range and will describe any special restrictions
aftecting Ramp Rates at various load points, e.g., feed pumps.

9. Minimum Load
Unit Manual (MW) AGC (MW)
1 156 NA
2 15 NA
3 15 NA

10. Minimum Run Time

Unit Hours
1 1
2 1
3 1
11. inimum Time
Unit Hours
1 None
2 None
3 None
Issved by: Randall J. Hickok Effective: January 1, 2005
Vice President, California Assets
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12.  Contract Service Limits

Unit Maximum Annual Maximum Annual Maximum Annual
MWh Service Hrs Start-ups
1 16,891 420 25
2 15,172 512 53
3 16,154 454 27
13. Oown st igatio

Owner's Repair Cost Obligation for the current Contract Year is $74,790

14. tin nt 1 Li ons Oth tr Restrictions o rke’
Tra an
None

15. li DC 8

PGA&E Schedule S — Standby Service: applicabla to Schedule D and Schedule E
PG&E Schedule At — Small Genarator Service: applicable to Schedule D.

Issued by: Randall J. Hickok Effective: January 1, 2005
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M ¢ t

The formulas and values used to computa the Monthly Option Payment in accordance with Section 8.1
and Section 8.2 for each Unit for each Month are set forth in Equation B-1 below:

Equation B-1
Monthly Monthly Monthly
Monthly Option = Availability + Surcharge - Nonperformance
Payment Payment Payment Penaity

The Monthly Option Payment can never be less than zero.

1. The Monthly Availability Payment is calculated in accordance with Equation B-2 below:
Equation B-2
100% of AFRR
Monthly Current minus
Availability = lesser of Monthly or Cumulative Monthly
Payment ($) Availability Availability Payments
Payment ($) Excluding Current
Monthly Availability
Payment ($)
2. The Current Monthly Availability Payment is calculated in accordance with Equation B-3 below:
Equation B-3
Current Monthly Sum r Hourly . Unit Availability
Availability = for | Availability Limit (MW) |
Payment all | Charge Maximum |
(%) hours | ($/hr) Net Dependable |
L Capacity (MW)
Where:

A Hourly Availability Charge is calculated in accordance with Equation B-4 below:

Issued by: Randall J. Hickok Effeciive: January 1, 2005
Vice President, California Assets
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Equation B4
Hourly Hourly Fixed
Availability = Availability * Option
Charge Rate Payment
Factor
Where:
» Hourly Availability Rate is calculated in accordance with Equation B-5 below.
Equation B-5
Hourly
Availabilty = An iX nys ir
Rate Target Available Hours
Annual Fixed Revenue Requiremeant is set forth in Section 7 below.
Target Available Hours are set forth in Section 6 below.
» For Units under Condition 1, the Fixed Option Payment Factor is set forth in Table B8-0
below:
Table B-0
Unit Fixed Option Payment Factor
1 0.75
2 0.75
3 0.75
For Units under Condition 2, the Fixed Option Payment Factoris 1.
The Hourly Availability Charges for the Contract Year are set forth in Table B-1 below:
Issued by: Randall J. Hickok Effective: January 1, 2005

Vice President, California Assets
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Table B-1
Hourly Availability Charges ($/Hr)
Condition 1 Condition 2

Unit 1 $183.91 $245.21

Unit 2 $182.71 $243.61

Unit 3 $177.89 $237.18

B. Unit Avaifability Limit is defined in Article 1 of the Agreement.
C. Maximum Net Dependable Capacity is shown in Section 1 of Schedule A.
3 The Monthly Surcharge Payment is calculated in accordance with Equation B-6 below:
Equation B-6
100% of
Monthty Current Sum of all Annual
Surcharge = lesser of Monthly or Capital ltem Costs
Payment (§) Surcharge minus
Payment ($) Cumulative Monthly
Surcharge Payments
Excluding Current
Monthly Surcharge
Payment ($)
Issued by: Randall J. Hickok Effective: January 1, 2005
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4, The Current Monthly Surcharge Payment is calculated in accordance with Equation B-7 below:
Equation B-7
Current Monthly Sum r Sumofall Unit Availability 4
Surcharge = for | Hourly Capital  « Limit (MW) |
Payment all | ltem Charges Maximum |
(% hours | {$/hr) Net Dependable |
L Capacity (MW) J
Where:

A. The Hourty Capital {tem Charge for each Capital Item approved pursuant to Sections 7.4
or 7.6 is calculated in accordance with Equation B-8 below:

Equstion B-8

Hourty Capital Hourly Capital Surcharge
ltem Charge = Item Rate * Payment Factor

Where:

« Hourly Capital item Rate is calculated in accordance with Equation B-9 below:

Equation B-9

Hourly
Capital tem = i
Rate Target Available Hours

¢ Annual Capital item Cost is the amount recoverable by Owner under this Agreament in a
Contract Year for each Capital ke approved pursuant to Section 7.4 or Section 7.6.

e Target Available Hours are shown in Section 6 below.

s For Units under Condition 1, the Surcharge Payment Factor for all Capital ltems covered
by the Small Project Budget shall be the Fixed Option Payment Factor. For all other
Capital ltems, the Surcharge Payment Factor shall be as agreed to by Owner and I1SO. I
the Owner and 1ISO do not agree on the Surcharge Payment Factor, the Surcharge
Payment Factor shall equal the Fixed Option Payment Factor, unless the Owner
demonstrates in ADR that it would not have instaled the proposed Capital Item in
accordance with Good Industry Practice but for its obligations to the ISO under this
Agreemant, in which case the Surcharge Payment Factor shall be as determined in ADR.

Issucd by: Randall J. Hickok Effective: January 1, 2005
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= For Units under Condition 2, the Surcharge Payment Factor is 1.

The Hourly Capital Item Charges for the Contract Year are set forth in Table B-2 below:

Table B-2
Unit Capital Annual Condition 1 Condition 1 Condition 2
Kem Capital Item Surcharge Hourty Capital Hounrly Capital
Project No. Cost Payment Factor Item Charge tem Charge
1 2001-1 $34,456 0.75 $3.32 $4.43
1 2003-1 $46,895 0.75 $4.52 $6.03
2 2003-1 $46,895 0.75 $4.50 $5.99
3 2003-1 $46,895 0.75 $4.38 $5.84

B. Unit Availability Limit is defined in Article 1 of the Agreement.
C. Maximum Net Dependable Capacity is shown in Section 1 of Schedule A.

5. The Monthly Nonperformance Penalty is calculated pursuant to Section 8.5 using the following
variables:

A Houry Penalty Rate

A Unit's Hourly Penalty Rate for each Contract Year is the lesser of (a} the Unit's Hourty
Availability Rate for the Contract Year (calculated pursuant to tem 2.A above), or (b)
thres times the Unit's Hourly Avalilability Charge for the Contract Year {as shown in Table
B-1 above).

The Hourly Penalty Rates for the Contract Year are set forth in Table B-3 balow:

Table B-3
Condition 1 Condition 2
Unit 1 $245.21 $245.21
Unit 2 $243.61 $243.61
Unit 3 $237.18 $237.18

B. Hourdy Surcharge Penalty Rate

A Unit's Hourly Surcharge Penalty Rate for each Capital ltem for each Contract Year is
the lesser of (a} the corresponding Hourly Capital tem Rate for the Contract Year
(calculated pursuant tc Item 4.A above), or {b) three times the applicable Hourly Capital
item Charge for the Contract Year (as shown in Table B-2 above). The Hourly Surcharge
Penalty Rates for the Contract Year are set forth in Table B-4 below:

Issued by: Randalt J. Hickok
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Table B-4
Capital Hourly Condition 1 Condition 2
Unit Item Capital Hourly Surcharge | Hourly Surcharge
Project No. ltemn Rate Penalty Rate Penalty Rate
1 2001-1 $4.43 $4.43 $4.43
1 2003-1 $6.03 $6.03 $6.03
2 2003-1 $5.99 $5.99 $5.99
3 2003-1 $5.84 $5.84 $5.84

6. Target Available Hours

A Unit's Target Available Hours for each Contract Year are calculated in accordance with the
Equation B-10 below:

Equation B-10

Target Available Hours (TAH) = Hours in the Calendar Year -
(Average Other Outage Hours +
Long-Term Planned Outage Hours)

Average Other Outage Hours means the average annual Other Outage Hours for the Unit during
the 60-month period ending June 30 of the previous calendar year.

Long-term Planned Outage Hours means the Long-term Planned Outage Hours for the Contract
Year scheduled with ISO pursuant to Section 7.2(a). For periods prior to December 31, 1998,
Other Outage Hours shall exclude a planned interruption, in whole or in pan, in the electrical
output of a Unit to permit Owner to perform a major equipment overhaul or inspection or for new
construction work, but only if the outage lasted 21 or more consecutive days.

Long-term Planned Outage Hours scheduled for a Contract Year shall be subject to the Long-term
Scheduled Cutage Adjustment pursuant to Section 8.6 of the Agreement.

The Average Other Outage Hours, Long-term Planned Qutage Hours and Target Available Hours
tor each Unit for the Contract Year are shown in Table B-5 below:

Table B-5
Average Other Long-term Planned
Unit QOutage Hours Outage Hours TAH
1 987 0 7,773
2 936 0 7,824
3 724 0 8,036
Issued by: Randall J. Hickok Effective: January {, 2005
Vice President, California Assets
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For the purposes of calculating Target Available Hours for the Contract Year ending
December 31, 1989, (a) Average Other Outage Hours shall be calculated using the average
annual Other Outage Hours for the Unit during the 60-month period ending December 31, 1998,
and (b) Long-term Planned Qutage Hours shall be caiculated using the hours scheduled for
performing Long-term Planned Outages as if the Agreement had become effective on January 1,
19989.

7. n ix ven i Al

The Annual Fixed Revenue Requirement for each Unit is set forth in Table B-6 below. For any
Contract Year commancing on or after January 1, 2002, the Annual Fixed Revenue Requirement
shall be determined by the Formula Rate set forth in Schedule F, unless Owner files a
suparseding rate schedule under Section 205 of the Federal Power Act.

Table B-6

Unit Annual Fixed Revenue
Requirement

1 $1.906,000
$1,906,000
$1,906,000

B. Limj i for nsi f T

if ISO has extended the term of this Agreement pursuant to Section 2.1(b), then not later than
October 31 of the expiring Contract Year, Owner shall make a filing with FERC under Section 205
of the Federal Power Act containing the values in Tables B-1 through B-6 for the ensuing Contract
Year.

In the event that a Long-term Planned Outage that is scheduled for the last quarter of the axpiring
Contract Year is postponed or rescheduled after October 31 of such year to the ensuing Contract
Year, Owner shali make an additional Section 205 filing to revise the values in Tables B-1 through
B-5 to reflect such rescheduled Long-term Planned Outage Hours.

Issued by: Randall J. Hickok Effective: January 1, 2005
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SCHEDULE C
Variable Cost Payment

Part 1 for Tharmal Units

The Variable Cost Payment for each Unit for the Biling Month shall be tha amount calculated in
accordance with the following formula:

ISO Unit Monthly Billed Fuel Cost +

ISO Unit Monthly Fuel Imbalance Charge +
ISO Monthly Other Fuel Related Cost +
ISO Monthly Emissions Cost +

ISO Monthly Variable O&M Cost +

ISO Scheduling Coordinator Charge +
ISO ACA Charge

Variable Cost Payment =

GNMoom»

Each component of the Varable Cost Payment for thermal Units will be calculated as described below:

A Bil t
The 1SO Unit Monthly Billed Fuel Cost is calculated in accordance with Equation C1-0.
Equation C1-0

Monthly sum of the
ISO Unit Hourly Cap Heat Input
tor this Unit
(MMBtu)

ISO Unit ISO Facility
Monthly Billed . Monthly Billed
Fuel Cost Monthly sum of the iSO Fuel Cost
(3) Unit Hourly Cap Heat Input

for all Units at Facility
(MMBtu)

Whare:
¢ ISO Unit Hourty Cap Heat Input for each Unit is calculated in accordance with Equation C1-6;

e The ISO Facility Monthly Billed Fuel Cost s calculated in accordance with Equation C1-1.

Issued by: Randall J. Hickok Effective: January 1, 2005
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1. IS il illed st

The ISO Facility Monthly Billed Fuel Cost is calculated in accordance with Equation C1-1.

Equation C1-1
( I1SO Facility ) {  I1SO Facility ISO Facility Y ( I1SO Facility )
| Monthly | Cumulative Cumulative | | Cumulative |
| Billed | = Lesserof | Actual  or Cap } =1 Billed J
|  Fuel Cost J |  Fuel Cost Fuel Cost J | FuelCost |
\ ($) \ ($) ($) \ ($) )
Where:

e The ISO Facility Cumulative Actual Fuel Cost is the sum of all ISO Unit Monthly Actual Fuel Costs
for all Units at the Facility since the start of the Contract Year, ingluding the current Month. ISO
Unit Monthly Actual Fuel Costs for each Unit is calculated in accordance with Equation C1-2.

s The ISO Facility Cumulative Cap Fuel Cost is the sum of all ISO Unit Monthly Cap Fuel Costs for
all Units at the Facility since the starnt of the Contract Year, including the current Month, 1SQ Unit
Monthly Cap Fuel Costs is the sum of tha ISO Unit Hourly Cap Fuel Cost (calculated pursuant to
Equation C1-5) for each hour of the Month for each Unit.

* The ISO Facility Cumulativa Billed Fuel Cost is the sum of all ISO Unit Monthly Billed Fuel Costs

for all Units at the Facility since the start of the Contract Year, gxclyding the current Month. SO
Unit Monthly Billed Fuel Cost for each Unit is calculated in accordance with Equation C1-0.

2. nit i Fuel Co
The ISO Unit Monthly Actual Fuel Cost is calculated in accordance with Equation C1-2,

Equation C1-2

Monthty sum of the ISO
Unit Hourly Cap Heat Input r

for the Unit | rMonthly ISO Monthly 4 |
= {MMBt) * || Metered = Monthly | —| Start-up ||
ISO Unit 4 Monthly sum of the || Fuel Fuel | | FuelCost||
| Monthty |  UnitHourly Cap Heat Inputs || (MMBtu) Pice | L (& 4|
i Actual | for alfl units at the Facility [ L ($MMBtu)4 [
| FuelCost | metered by the Fuel Meter L 4
L @ (MMBtu)
Where:
¢ 1SO Unit Hourly Cap Heat Input is calculated in accordance with Equation C1-6.
Issucd by: Randall J. Hickok Effective: January 1, 2005
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e Unit Hourly Cap Heat Input is calculated in accordance with either Equation C1-7a or
C1-7b.

e Monthly Metered Fuel is the non-duplicative sum of the quantities of fuel for the Month as
measured by all gas metering systems or fuel oil measuring systems, as applicable (“Fuel
Meters"), for the Unit.

(a) If the fuel is natural gas, the Owner may select from one of three options for the Fuel
Meter:

(i) the revenue meter used by the entity providing natural gas to measure gas
delivered to one or more Units {“Fuel Custody Meter");

(i} a gas metering system installed at the Facility to measure gas used in one or
more Units that meets the measurement accuracy standard in the tariff of the
local gas distribution company in whose service area the Facility is located and
the measurement accuracy standards set forth below, and is subject to an annual
accuracy test performed under the ISO’s direction, as described below; or

(i) a gas metering system installed at the Facility by the local gas distribution
company in whose service area the Facility is located and maintained by the local gas
distribution company to the same standards as revenue meters of the local gas
distribution company.

For the selected Fuel Meter option, the Owner shall provide the required information for
all Units, both RMR and non-RMR, connected to the specific Fuel Custody Meter.

if the Owner selects option (ii), the Owner shall assure the overall accuracy of the gas
metering s tems' in use for the Units are within acceptable industry and regulatory
standards. Gas metering systems shall be designed, installed, calibrated and
maintained according to standards set forth by the American Gas Association (AGA), the
American National Standards Institute (ANSI) and the Califomia Public Utilities
Commission (CPUC). An audit trail of all calibration records and measurement
parameters used in volume and heating-value calculations as recorded electronically by
the flow computer shall be maintained and all data shall be in no-longer-than-hourty
intervals. All equations and calculations performed by the flow computer may be reviewed
for accuracy and completeness, including compressibility, volumetric flow and energy
flow, by the ISO or its agent. A consistent base pressure (14.73 psi) and base
temperature (60° F) shall be used at all times.

1 The gas metering system includes the primary measurement element (crifice, turbine meter, etc.);
secondary elements such as pressure, temperature and heating-value measurement devices; the gas
chromatograph, the flow computer or other data-collection and storage device; and the communication or
output system.

2 The American Gas Association (AGA) and the American National Standards Institute (ANSI) publish
industry standards that gas utilities and gas transportation companies use for gas metering. Applicable
standards include: AGA Report No. 3, Orifice Metering of Natural Gas; AGA Report No. 7, Measurement
of Gas by Turbine Meters, AGA Report No. 8, Compressibility Factors of Natural Gas; AGA Report No. 9,
Measurement of Gas by Multipath Ultrasonic Meters; ANSI B109.2, Diaphragm Type Gas Displacement
Meters; and ANSI B109.3 Rotary Type Gas Displacement Meters. Also, CPUC General Order 58-A
requires customer meters to register accurately to within +2% to 1%.
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If the Facility has multiple sources of fuel gas, a gas chromatograph (“GC") shall be
installed which analyzes all constituents of the blended gas, with the sampling point
downstream of the individual supplies such that proper mixing occurs prior to sampling.

The GC speed loop shall permit analysis of the gas in “real time". In order to ensure the
accuracy of a gas metering system selected under option (i), an initial acceptance test
shall be conducted by Owner and shall be witnessed by the ISO or its agent to assure the
installation meets applicable industry standards. Such a test shall be conducted at five
load points (maximum load, minimum load, and three evenly spaced load points}, under
steady state conditions (i.e., oft Automatic Generation Control), and for a minimum of one
hour at each load point. Analysis of the test results shall consist ot a side-by-side
comparison of volumetric flow, energy flow, gas-specific gravity and mole percents, and
other factors mutually agreed to by the ISO and Owner for the Fuel Custody Meter and
the meter installed at the Facility under option (ii). The gas metering system installed
under option (ii} shall be deemed acceptable if the side-by-side energy flow comparison
for the period shall be within +1 percent to -2 percent. The gas-metering system shall
meet the required accuracy throughout the entire operating range of the RMR Unit.
Following 1ISO acceptance, an annual routine test shall be conducted at a time chosen by
the ISO to verify and confirm the performance of Owner's gas-metering system. With the
exception that the test shall be conducted at one load point specified by the SO, such a
test shall be conducted in a similar fashion to the initial acceptance test and shall include
inspection of the primary flow element; instrument end-to-end calibration; confirmation of
integrity of sensing lines (meaning there shall be no leaks), confirmation of proper GC
operation; and proper flow-computer operation and data handling. All systems and sub-
systems utilized during the initial acceptance test, including, but not limited to, (a) all
primary devices, including the differential producing device of the gas metering system,
the GC, and differential pressure (*dP”) and temperature instruments; (b) all secondary
devices and circuits, including dP and temperature transmitters and circuits, sensing
lines, GC sampling line and secondary circuits; and {c}) all electronic devices, flow
computers and devices, shall be sealed with an ISO-certified seal and no maintenance
work or modifications and changes, including making any changes to flow computer
programming, shall be permitted without prior approval by the ISO.

If any part of the option (ii) gas-metering system requires either routine or emergency
maintenance, the Owner shall notify the 1ISO immediately by telephone or other means
specified by the 1ISO. The Owner shall inform the ISO of the time period during which
such maintenance is expected to occur. The ISO may, at its discretion, require gas-
metering systems which are changed or modified during maintenance or repair to
undergo re-certification, including acceptance testing. If the maintenance activity is
necessary due to concems that the gas-metering system is not operating in accordance
with the required accuracy standards, such maintenance work shall be completed within 2
business days from the time when the concern was first noted. A V-cone meter may not
be used under option {ii), unless the meter was installed prior to January 1, 1897. if, as a
rasult of a change in the use of fuel gas from a supplier other than the local distribution
company, the properties of the fuel gas change materially (Higher Heating Value (HHV) or
Specific Gravity (SG) varies more than -3 percent to +3 percent due to the addition of new
gas constituents) following the installation of a gas metering system under option (ii) or
option (iii), Owner shall notify the 1SO within twenty-four (24) hours. Acceptance testing
shall be conducted to verify the metering accuracy due to the change in fuel gas supply
and to test whether Owner's gas metering system mests the technical requirements of
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agreements for non-pipeline grade fuel gas without the prior approval of the 1ISO. Such
approval shall not be granted until the ISO has evaluated Owner's gas metering system,
including the effect of the non-pipeline grade fuel gas on metering accuracy.

If an Owner selects option {iii) and the Facility has multiple sources of fuel gas, the local
gas distribution company shall install a GC which analyzes all constituents of the blended
gas, with the sampling point downstream of the individual supplies such that proper
mixing occurs prior to sampling. The GC speed loop should permit analysis of the gas in
“real time”.

{b) If the fuel is other than natura! gas, the Fuel Meter value shall be detarmined monthly
by measuring the fuel oil consumed during the month using, at Owner's one-time election,
either (i) a metering process which is acceptable to the Owner and 1SO or (i) a calculation
acceptable to the Owner and I1SO based on a tank-volume measurement process
performed on the day immediately prior to the beginning of the Month and the last day of
the Month and fuel oil deliveries during the Month. The metering or measurement
process adopted shall comply with, or be comparable to, one or mocre applicable
American Petroleum Institute (“API") Manual of Petroleum Measurement Standards.?
Owner and 1SO cannot agree on an acceptable process, it shall be determined through
ADR pursuant to Schedule K to this Agreement. Cwner shall be permitted to change its
alection between metering as described in (i) above or tank volume measurement
described in (i) above only to reflect changes in the physical circumstances of the Unit or
a change in the type of fuel burned at the Unit.

Buring any petiod in which the Fuel Meter lails to accurately measure gas flow, the Owner
shall provide information to the ISO sufficient to estimate the gas flow during such failure.
This information may include unit electric-generating history, accurate recorded gas flow
based on another meter and heat input characteristics of all Units served by the failed
meter. This information will be used to estimate the gas flow during the failure period to
the mutual satisfaction of the 1ISO, tha Responsibla Utility and the Owner.

If a Fuel Meter serves RMR Units as well as other units, the heat input characteristics of
the other units will be included in Table C1-7a or C1-7b, as applicable, and the Monthly
sum of the Unit Hourly Cap Heat Inputs for all units at the Facility metered by the Fusl
Meter used in Equation C1-2 will include Hourly Cap Heat Inputs for such other units
calculated using Equation C1-7a or C1-7b, whichever is applicable.

* SO Monthly Fuel Price is calculated in accordance with Equation C1-3.

e Monthly Start-Up Fue! Cost is the sum of the Start-Up Fuel Costs tor all Start-ups (for
Markst and Nonmarket Transactions) in the Month for all units metered by the Fuel Meter
with the Start-up Fuel Costs for each Unit calculated in accordance with Equations D-1a
or D-1b in Schedule D, as applicable. If a Start-up is initiated but is not successfully
completed, the Start-up Fue! Costs shall be adjusted in accordance with Equation C1-2a:

3 The applicable APl Manual of Petroleum Measurement Standards are: Chapter 2.2A (Measurement
and Calibration of Upright Cylindrical Tanks by the Manual Strapping Method); Chapter 3.1B (Standard
Practice for Level Measurement of Liquid Hydrocarbons in Stationary Tanks by Automatic Tank Gauging);
Chapter 3.3 (Level Measurement of Liquid Hydrocarbons in Stationary Pressurized Storage Tanks by
Automatic Tank Gauging); Chapter 5.2 {Measurement of Liquid Hydrocarbons by Displacement Meters);
and Chapter 5.3 (Measurement of Liquid Hydrocarbons by Turbine Meters).
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Equation C1-2a
Number of hours
Adjusted committed to the
Start-up Start-yp Start-up
Fuel Cost = Applicable * Fuel Costs
for Canceled Start-up Lead Time (%)
Starts in hours shown in
(] Section 6 of
Schedula A
Where:
¢ The “number of hours committed to the Start-up® is the lesser of {a) time elapsed between
the initiation of the Start-up and the cancellation or (b) the Applicable Start-up Lead Time
as shown in Section 6 ot Schedule A.
3. nth ri

The iSO Monthly Fuel Price is calculated in accordance with Equation C1-3.

Equation C1-3

f IS it Hourl Fue
ISC Monthly Fuel Price (3/MMBtu) = Monthty sum of 1SO Unit Hourfy Cap Heat Input (MMBtu)

Where:
» |SO Unit Hourly Cap Fuel Cost ($) is calculated in accordance with Equation C1-5;

e IS0 Unit Hourlty Cap Heat Input (MMBu) is calculatad in accordance with Equation C1-8,

4, Intentionally Omitted (There is no Equation C1-4.)

5. IS0 Unit Hourly Cap Fyel Cost

For each hour, the 1ISO Unit Hourly Cap Fuel Cost is calculated in accordance with Equation C1-5.
Equation C1-5

ISO Unit Hourty Cap Fuel Cost ($) = ISO Unit Hourly Cap Heat Input (MMBtu) * Hourly Fuel Price ($/MMBtu)
Whare:
« The Hourly Fuel Price is calculated in accordance with Equation C1-8,;
e The ISO Unit Hourly Cap Heat Input (MMBtu) is calculated in accordance with Equation C1-6.
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6. | rl |

For sach hour, the 1SO Unit Hourly Cap Heat Input is calculated in accordance with Equation
C1-8.

Equation C1-8
I1SO Unit Hourly Bi

Cap Heat Input = Unit Hourly Cap Heat Input (MMBtu} - Hourty Metered Total Net Generation
{(MWh)

Where:
* Unit Hourly Cap Heat Input is calculated in accordance with either Equation C1-7a or
C1-7b.
7. Unit rly Ca Input (MMBtu

The Unit Hourly Cap Heat Input to a Unit for any load is given by the following equations and shall
be determined either by a polynomial equation (C1-7a) or exponential equation {C1-7b):

Equation C1-7a
UnitHourlyCap = 1.02 *(AX*+BX?+CX+D)*E
Heat Input
Equation C1-7b
UnitHoutyCap = 1.02 * (A*(B+CX+De™)"E
Heat Input

Where:
* X Is Unit's Hourty Metered Total Net Generation, MWh;
* @ is the base of natural logarithms;

+ A, B, C, D are coefficients given for Equation C1-7a in Table C1-7a and given for Equation C1-7b in Table
C1-7b;

¢ The coefficient E is applicable onfy when buming fuef oil. At all other times, it shall be set to 1.0.
» Fis a coefficient given in Table C1-7b.
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Table C1-7a
(Not Applicable)
A B c D E
Tabls C1-7b
| it A B c D E F
1 6.25 32.00 1.42 0.44 1" 0.05
2 6.25 32.00 1.42 0.44 1 0.05
3 6.25 32.00 1.42 0.44 1 0.05
8. F rice

The Hourty Fuel Price for Units shall be the same for each hour of a given day and is calculated in
accordance with Equation C1-8.

Equation C1-8 (Gas)
{Not Applicable)

Equation C1-8 (Oil)

Hourty Fuel Price ($/MMBtu) = Commodity Price ($/MMBtu) + Transportation Rate ($/MMBtu)

Commedity Price for Natural Gas

Not Applicable

Commedity Price for Distillate Fuel Oil

The Commodity Price for Distillate Fusel Oil shall be the simple average of the midpoint of the
ranges for CARB No. 2 Diesel and for Jet as published in Platt's Oilgram United States West

Coast Product Assessments (page 22). If the Unit can burn only Jet, the Commodity Price shall
be the midpoint of the range for Jet.

In an event the index ceases to be published, the Parties shall agree on a replacement index.

For distillate fuel, the index will be for the last day prior to the RMR Transaction Day.

4 The A, B, C, D and F coellicients were derived for units burning distillate fuel oil. Therefore, the coefficient E is
setat |,
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Commodity Price for No. 6 Residual Fuel Ol
Not Applicable.

Whaere conversion from barrels of Fuel to MMBtu is required, the following conversion coefficients
shall be used:

+ No. 1 Distillate Fuel Qil - 5.754 MMBtu per barrel;
e No. 2 Distillate Fuel Qil - 5.796 MMBtu per barrel;
s Jet Fuel - 5.650 MMBtu per barrel;

+ No. 6 Residual Fuel Oil - 6.258 MMBtu per barral.

I for G
Not Applicable.
Trensportation Rate for Distillate Fyel Ol

The Transportation Rate for Distillate Fuel Oil shall be $1.89 per bamel. There shall be no
Transportation Rate for No. 6 Residual Fuel Oil.

B. OM | r
Levels of Responsibility
Each month, the Owner is responsible for all Nonmarket fuel imbalance charges incurred up
to and including 2.25 percent of the ISQ Facility Monthly Billed Fuel Cost.

The Monthly Fuel Imbalance Charge is equal to 75% of 1st Tier Imbalance plus 100% of 2nd Tier
Imbalances;

Where:

The 1st Tier Imbalances is that portion of the Monthly Sum of Daily Imbalance Charges
which exceeds 2.25 percent of the ISO Facility Monthly Billed Fuel Cost for the Month and
is less than or equal to 10.0 percent of the ISO Facility Monthly Billed Fuel Cost for the
Month.

The 2nd Tier Imbalances is that portion of the Monthly Sum of Daily Imbalance Charges
which is greater than 10.0 percent of the ISO Facility Monthly Billed Fuel Cost for the
Month.

The Monthly Sum of Daily Imbalance Charges is the sum for all days in the month of
imbalance charges and similar fees and penalties imposed on Owner (or its fuel supplier
and paid by Owner) by transportation providers delivering gas to the Units because
deliveries were in excess of or less than scheduled for a given day, but only to the extent
that (i} the imbalance was caused by Owner compliance with a Dispatch Notice issued
after (or less than 30 minutes prior) to the Transporter's deadline for scheduling
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transportation, and {ii) Owner issued a notice to the ISQ as soon as possible after the
Owner became aware it might incur imbalance charges advising ISO of such possible
charges.

In any month in which Owner incurs a 1® Tier or 2™ Tier imbalance charge, Owner will provide the
ISO with a report showing the allocation of the imbalance charges between Market Transactions
and Nonmarket Transactions. it ISO or the Responsible Utility disagree on allocation, the dispute
will be resolved through ADR.

Yo receive payment for a 2nd Tier Imbalance, Owner must document in an informational filing with
FERC that the charges were appropriately allocated to Nonmarket Transactions and it was
commaercially reasonable to incur them. As used in this context and for purposes of calculating
imbalance charges, “commercially reasonable™ doas not mean that Owner is required to acquire
storage to avoid imbalances. If either the 1SO or Responsible Utility disagree with the imbalance
charges, desires a formal review and gives such notice to the Owner within 30 days of the
informational filing, the Owner must file under Section 205 of the Federal Power Act to collect any
2™ Tier Imbalance charges.

Pursuant to the above, the Monthly Fuel Imbalance Charge is calculated in accordance with

Equation C1-9.
Equation C1-9

Monthly Monthly iSO Monthty 1SO
Fuel Sum of Facility Sum Of Facliity
Imbalance =075 * Daily -0.0225 * Monthly +025 * Daily =10 " Monthly

Charge imbalance Billed Imbalance Billed Fuel
Charges Fuel Charges Cost
Cost

Note that if either of the two bracketed portions of the equation yields a value less than or equal to
zero, then that portion of the equation is set to zaero.

C. 1SO Monthly Other Fuel Related Cost
The ISO Monthly Other Fuel Related Cost is calkculated in accordance with Equation C1-10.

Equation C1-10
ISO Monthly Monthly sum of r  Other |
Other = Billable MWh y | Gas Tarff + Applicable |
Fuel Related Monthly sum of Total Hourly | Charges Taxes |
Cost Metered Net Generation L 4
Where:

o Other Gas Taritt Charges are those intrastate gas transportation tariff charges not
included in Transportation Rate Charges set forth in Section A.8 of this Schedule listed
below:
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o Applicable taxes and feas are:

1. None

All other fuel related taxes and fees are intended to be covered by the two percent adder in Hourly
Fuel Cost and are the Owner's responsibility.

D. 1SO Monthly Emissions Cost
Not Applicable
E. SO Monthly Variable O&M Cost

The ISO Monthly Variable O&M Cost for each Unit shalt be the product of the Unit's Billable MWh
for the Billing Month and the Unit's Variable O&M Rate. Variable O&M Rate for each Unit shall

be:
Table C1-18
Variable O&M Rate
Unit ($/MWh)
$0.00
2 $0.00
3 $0.00

F. 180 Scheduling Coordinator Charge

The SO Scheduling Coordinator Charge for each Unit shall be the product of PX Administration
Charge as charged under the PX Tariff and the Unit's Billable MWh for the Billing Month.

G. 180 AGA Charge
The ISO ACA Charge is the product of the Unit's Billable MWh for the Billing Month and the

applicable annual charge for short-term sales under 18 CFR Section 382.201 of the FERC
Regulations.
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SCHEDULE C

Variable Cost Payment for All Conditions
Part 2 for Geothermal Units
(Not Applicable)
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SCHEDULE C
Variable Cost Payment for All Conditions

Part 3 for Conventional Hydro Units
{Not Applicable)
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SCHEDULE C
Variable Cost Payment for All Conditions

Part 4 for Pumped Storage Hydro Units
{Not Applicable)
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SCHEDULE D
Part 1

Start-up Payment for Condition 1 Units

1. Prepaid Start-up Charge

Prepaid Start-up Charge for each Unit operating under Condition 1 for each Contract Year will be
calculated as the Prepaid Start-up Cost times the number of Prepaid Start-ups. The number of
Prepaid Start-up equals the Maximum Annual Start-ups per Unit. The Prepaid Start-up Cost will
be calculated in accordance with Equation D-1 for Start-up Cost with the following assumptions:

a) Hourly Fuel Price: For the initial Contract Year the Hourly Fuel Price shall be the simple
average of the applicable index prices from Table C1-8 of Schedule C for the period
beginning on the later of the initial publication date of such indices or January 1, 1998 and
ending December 31, 1998, plus the applicable Transportation Rate under Equation C1-8
as in effect on April 1, 1899. For each subsequent Contract Year, the Hourly Fuel Price
shall be agreed upon by ISO and Owner; if there is no agreement, the Hourly Fuel Price
shall be the simple average of the Hourly Fuel Prices for the twelve months ending the
prior June 30 as calculated in accordance with Equation C1-8 of Schedule C;

b) Energy Price shall be based on the [insert Applicable UDC Tariff rate], including
applicable demand charges, provided that the Applicable UDC Tariff rate shall only be the
energy charge rate at those Facilities where Units have the capability to use Energy from
other units at the same Facility to effect Start-ups or where generation from other units is
otherwise permitted under the ISO Tariff to be netted against auxiliary power needed to
effect Start-up of the Unit. For the initial Contract Year, the Energy Price shall be
calculated as the total auxiliary power (including Energy for Start-ups) costs charged to
the Facility by its supplier of end-use Energy for the six-month period ending
December 31, 1998 divided by the auxiliary power (including Energy for Start-ups)
consumed at the Facility for that same time period. For Facilities that have not been
charged for auxiliary power for the six-month period ending December 31, 1998, the
Energy Price for the Initial Contract Year shall be the simple average of the prices for
Energy for varying times of day shown in the Applicable UDC Tariff. For each subsequent
Contract Year, the Energy Price shall be calculated as the total auxiliary power (including
Energy for Start-ups) costs charged to the Facility by its supplier of end-use Energy for
the twelve months ending the prior June 30 divided by the auxiliary power (including
Energy for Start-ups) consumed at the Facility for that same tweive-month period;

c) All Start-ups are assumed to be from maximum time off line as shown by value Xua in
Table D-1, and

d) Other Start-up Costs shall be zero ($0) for non-hydroelectric Units; for hydroelectric Units,
other Start-up costs shall be the cost shown in Table D-2 for Normal Work Hours.

The Prepaid Start-up Cost and Prepaid Start-up Charge for the current Contract Year are set forth
in Table D-0:
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Table D-0
Prepaid .
. Number of Prepaid
Unit Prepaid Start-ups Sta(gts;&r(tt)ost Stant-up Charge
1 25 $215.32 $5,383.00
53 $215.32 $11,411.86
27 $215.32 $5,813.64
2. Start-up Cost
The cost for a Start-up shall be calculated in accordance with Equation D-1:
Equation D-1
Start-up Start-up Start-up Other Shutdown
Cost = FuelCost + Power Cost + Start-up Costs + Power Cost
($) ($) ($) %) ($)

Each component of the Start-up Cost in Equation D-1 is set forth below.

a.  Start-up Fuel Costs
The Start-up Fue! Cost shall be calculated in accordance with Equation D-1a:

Equation D-1a
Start-up Hourly
Fuel Cost = [ (A *ox) + B ] Fuel Price
($) (MMBtuhry  (hrs) {(MMBtu) (SMMBtu)

Where:

o X" equals the number of hours since the Unit ceased operation and cannot exceed "y -

s The Hourly Fuel Price is calculated pursuant to Schedule C Equation C1-8 for the hour in which
the Start-up began.

s The values A, B and x,, for each Unit are given in Table D-1 below.
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b. Start-up Power Costs
The Stant-up Power Cost shall be calculated in accordance with Equation D-1b:

Equation D-1b
Start-up Energy
Power Cost = ([C * x] + D) ° Price
($) (MWhmhr)  (hrs) (MWh) ($/MWh)

Whare:

s “x"is equal to the hours since tha Unit ceased operation and cannot exceed “Xe -

e The Energy Price shall be equal to tha total auxiliary power (including Energy for Start-ups) costs
charged to tha Facility by its supplier of end-use Energy for the billing cycie in which the Start-up
was initiated divided by the total auxiliary power (including Enargy for Start-ups) consumed at the
Facility during such billing cycle.

s The values C, D and xy,, are given in Table D-1 below.

c. Shutdown Power Costs
The Shutdown Power Cost shall be calculated in accordance with Equation D-1c¢:

Equation D-1¢
Shutdown Shutdown Power Energy
Power Cost = Requirement * Price
($) (MWh) ($/MWh)

The Energy Price shall be equal to the total auxiliary power (including Energy for
Shutdowns) costs charged to the Facility by its supplier of end-use Energy for the billing
cycle in which the Shutdown was initiated divided by the total awdliary power (including
Energy for Shutdowns) consumed at the Facility during such billing cycle. The Shutdown
Power Requirement is given in Table D-1 below.
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d. Other Start-up Costs for Hydroelectric Only
Not applicable.

Table D-1, Start-Up Costs

Xnday A B® C D [Shutdown Power Requirement
Unit | (Hrs) | (mmBtu)/hr | (mmBtu) | (MWhyme | (MwWh) (MWh)
1 28 002
2 28 .002
3 28 002

Table D-2, Other Start-Up Costs - Hydroelectric Units

Unit E (Normal Work Hours) E (Outside Normal Work Hours)
($) {§)

3. Monthly Start-up Adjustment

For each Start-up successfully completed in compliance with a Dispatch Notice during the Billing
Month, and each Start-up initiated in compliance with a Dispatch Notice but not successfully
completed because it is canceled or rescinded by 1SO, untit the total Counted Start-ups for the
Contract Year equals the number of Prepaid Start-ups for the Contract Year, the Menthly Start-up
Adjustment, which shall be a credit or payment, is the sum of Prepaid Start-up Adjustments, and
Prepaid Start-up Adjustments for Canceled Start-ups calculated in accordance with Equations D-2
and D-3:

Equation D-2
Prepaid Stant-up Adjustment = Prepaid Start-up Cost calculated in accordance with Section 1

minus the actual Start-up Cost calculated in accordance with
Equation D-1.

5 Includes fuel consumed from the time Unit reaches Synchronization to the time Unit reaches Minimum Load.
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Equation D-3
Number of hours
Prepaid Start-up comsméttﬁ;o the Prepaid Start-up
for Carced | applesbloStaup - LR,
Start-up eaas sr:g:-?n(inrs) accordance with
Equation D-2

Schedule A, Section 6

Where:
e The *number of hours committed to the Start-up” is the lesser of {a) time elapsed between
the initiation of the Start-up and the cancellation and (b) the applicable Start-up Lead
Time.
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SCHEDULE D

Part 2

Start-up Payment for Condition 2 Units

1. Start-up Payment

The Start-up Payment for each Start-up successfully completed for each Unit operating under
Condition 2 equals the Start-up Cost calculated using Equation D-1.

2, Payment for Canceled Start-up

It Start-up is initiated under a Dispatch Notice but is not successfully completed because it is
canceled or rescinded by the IS0, the Start-up Payment is calculated in accordance with Equation
D-4.

Equation D-4
Number of hours
Start-up committed to the Start-up Cost
Payment for = Start-up ‘ calculated in
Canceled Start-up ($) applicable Start-up accordance with
Lead Time (hrs) Equation D-1 ($)
as shown in

Schedule A, Section 6

The ‘number of hours committed to the Start-up’ is the lesser of (a) time elapsed between the
initiation of the Start-up and the cancaellation or {b} the applicable Start-up Lead Time.
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Schedule E
Ancillary Services

Part 1 for Condition 1

The ISO may call upon the Unit to provide the following Ancillary Services as defined in the ISO Tariff:

Reguiation

Spinning Reserve

Nonspinning Reserve

Replacemeant Reserve

Voltage Support {including synchronous condenser operation)
Black Start

if the Unit is otherwise generating, the Owner shall be required to operate the Unit within the Power Factor
range of the Unit specified in Schedule A to provide Ancillary Services without additional compensation.,

Certain Units (hydroelectric and synchronous condensers) can provide Ancillary Services without
generating Energy. Under this Condition, Owner will be compensated for Motoring Charges if the Unit is
providing Ancillary Services while synchronized without generating Energy.

Mot ar

When Units are operated as synchronous condensers (i.e., motored using electric power) to provide
Ancillary Services, if applicable, the payment for that service is given by the following formula:

Motoring Charge = ( Power consumption rate (MWh/hr) ) * (hours operated) * (Energy Price)

Where the Power consumption rate is given by the following table:

Unit Power consumption rate (MWh/hour)
1 3.5
2 35
3 35

The Energy Price shall be equal to the total power costs charged to the Facility by its suppiier of end-use
Energy under the Applicable UDC Tariff for the billing cycle in which the Motoring Charge was incurred
divided by the total power consumed at the Facility under such tariff during such billing cycle.
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P D t
it the iSO issues a Dispatch Notice to:

(i) decrease a Unit's scheduled output of Energy in a Market Transaction to provide Ancillary
Services;

(i) decrease a Unit's scheduled provision of Ancillary Services capacity in a Market
Transaction in order to provide Regulation, Spinning Reserve, Nonspinning Reserve, or
Replacement Reserve pursuant to a Dispatch Notice,

(iii) decrease a Unit's scheduled provision of Ancillary Service capacity in a Market
Transaction in order to provide Energy pursuant to a Dispatch Notice,

tha 1SO shall pay the appropriate Pre-empted Dispatch Payment described below. The

Preempted Dispatch Payments are intended to make an Owner whole with respect to the original
Market Transaction.

A.  For Pre-empted Enerqy Market Transactions:
Pre-empted Dispatch Payment = Imbalance Energy Charge - Cost Savings
¢ Imbalance Energy Charge = (X,-X,,) * Penalty Price
Penalty Price = Unrestricted Imbalance Energy Price + additional penalties (per MWh})

imposed by the I1SO for failure to comply with Market Schedules due to compliance with
Dispatch Notice.

Cost Savings = Fuel Cost Savings + Emissions Savings + Other Savings

Where:

X, = Originail Total Schedule in Market and Nonmarket Transactions;

s X, = New Total Schedule in Market and Nonmarket Transactions;

» Fuel Cost Savings = Fuel Savings x Hourly Fuel Price
o Fuel Savings = ( (AX +BX,24CX+D) - (AX.3+BX.2+CX+D)) * E

or
e FuelSavings=[({A*{B+CX,+De™))-(A*(B+CX,+De"™)] * E
e A,B,C,D, Eand F are the coefficients from Table C1-7a or C1-7b, as applicable;
¢ Hourty Fue! Price is calculated in Equation C1-8.
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ISC shall pay Owner the product of (i) the difference between the MW of the Ancillary Service
Owner had scheduled to provide in a Market Transaction and the MW of Ancillary Services Owner
is able to provide after complying with the Dispatch Notice and (ii) the Market Clearing Price the
Owner pays to buy back its commitment to deliver the preempted MW of Ancillary Services (if the
Owner actually incurs such a cost), or the penalty the Owner pays for failure to deliver the
preempted MW of Ancillary Services (if the Owner actually incurs such a cost) for the applicabie
Ancillary Service, market, and hour. In addition, if compliance with the Dispatch Notice causes
reduction of a market regulation transaction, the ISO shall also pay the Owner the product of the
Regulation Energy Payment Adjustment (REPA} amount, if applicable, and the MW of Regulation
which Owner had scheduled but is unable to provide because of its compliance with the Dispatch
Notice.

Issued by: Randall J. Hickok Effective: January I, 2005
Vice President, California Assets

Issued on: November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Energy Oakland, L.L.C. Original Sheet No. 157
FERC Electric Tariff
Rate Schedule No. 2
Schedule E
Ancillary Services
Part 2 for Condition 2

The ISO may call upon the Unit to provide the following Ancillary Services as defined in the ISO Tariff:

Regulation

Spinning Reserve

Nonspinning Reserve

Replacement Reserve

Voltage Support (including synchronous condenser operation)
Black Start

The Owner shall be required to operate the Unit within the Power Factor range of the Unit specified in
Schedule A to provide Voltage Support without additional compensation.

The Owner shall receive no payment tor any Ancillary Services Capacity provided. However, cperation of
a Unit in synchronous condenser mode will be compensated as shown below.

Motoring Charge

When Units are operated as synchronous condensers {i.e., motored using electric power) to provide
Ancillary Services, if applicable, the payment for that service is given by the following formula:

Motoring Charge = ( Power consumption rate (MWh/hr) ) * {hours operated) * (Energy Price)

Where the Power consumptlion rate is given by the following table;

Unit Power consumption rate (MWh/Mhour)
1 3.5
2 3.5
3 3.5

The Energy Price shall be equal to the tota! power costs charged to the Facility by its supplier of end-use
Energy under the Applicable UDC Tariff for the billing cycle in which the Motoring Charge was incurred
divided by the total power consumed at the Fagility under such tariff during such billing cycie.
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Schedule E
Ancillary Services
Part 3 for Black Start Sarvices

For those Units with Black Start capability, the cost of maintaining such capability is included in this
Agreement and no additional costs shall be charged to the ISO for maintaining such capability. The I1ISO
will pay for Black Start service, including for a Black Start Test Dispatch Notice, at the rates and prices in
this Agreement for Start-Ups and Delivery of Energy in connection with the Black Start service. Owner
shall maintain the Black Start capability of the Unit and the Facility and provide Black Starts in accordance
with the ISO Ancillary Services Requirements Protocol and the 1ISO Dispatch Protocol, which shall be
deemed incorporated by refarence into this Agreement.

When the ISC first gives written notice to the Owner that it has obtained adequate Black Stant service
through an auction or a separate agreement with Owner or other Generators and Black Start service
under this Agreement is no longer required, the ISQ shall not be entitled to call upon this Unit to provide
Black Start service. Once the ISO has given this notice, the Owner may remove Black Start service from
this Agreement by filing unilaterally a change in rate schedule with FERC. Such filing shall not be required
to include any reduction in rate or revenue solely because Black Stant service is removed. The ISO shall
not oppose the absence of any rate or revenue reduction that results solely from removing such service.
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Determination ot Annual Revenue Requirements
of Must-Run Generating Units
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Article |. Purpose and General Procedures
Part A. Determination of Rates and Charges

This Schedule F establishes the procedures and methodology for determining the Annual Fixed Revenue
Requirements (in doliars) and Variable Q&M Rates (in $/MWHh) for facilities designated for must-run
service for purposes of caiculating certain charges for such service under the RMR Contract.

The Annual Fixed Revenue Requirements and the Variable O&M Rate for each designated must-run
generating facility shall be determined annually. The Annual Fixed Revenue Requirements and the
Variable O&M Rate for each such facility that shall be used for calculating charges to the ISO during each
calendar year shall be determined by application of the Formula set forth in Article Il hereof to the Owner's
costs incurred during the twelve-month period ended on June 30 of the prior calendar year. Each twelve-
month period ending on June 30 of each year is hereinafter referred to as the “Cost Year* relating to the
rates and charges that are effective during the succeeding calendar year.

Part B. Informational Filings

In connection with the determination of rates and charges for each calendar year, reflecting costs incurred
during the June 30 Cost Year as described in the foregoing Part A of this Article |, the Owner shall provide
to the I1SO an Information Package detailing and supporting all calculations involved in such determination,
A single Information Package may contain all such informational materials pertaining to all of the Owner’s
designated must-run facilities. On or before October 1, 2001, the Owner shall provide to the 1SQ the
Information Package relating to the rates and charges to become effective on January 1, 2002.
Thereafter, on November 1 of each year, the Owner shall provide to the ISO the Information Package
relating to the rates and charges to be effective during the calendar year beginning on the following
January 1.

Each such Information Package shall be in a clear and readable format and shall contain:

1. detailed workpapers showing the derivation of costs under tha Formula for the relevant
Cost Year along with supponting schedules showing the data used in applying the formula,
presented in a format consistent with the presentation of information in the FERC Form
No. 1;

2. a clear identification of the depreciation rates reflected in claimed costs for the Cost Year
and the rate of return and every other stated item (i.e., any tem which appears as a
numerical value in the Formula and which only may be changed by a filing with the
FERC);

3. a comparison of the major components of the resuiting revenue requirements for the
relevant Cost Year with the corresponding components of the revenue requirements that
result from the application of the Formula using costs from the Owner's FERC Form No. 1
relating to the preceding calendar year;

4, such additional documentation as to specific items of costs required by the Formula.
The Owner shall provide each Information Package to the ISO in printed form and a suitable electronic

format. The ISO shall post the Information Package on its web site. A suitable electronic format shall
beany format that the FERC permits for electronic filings.
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Coincident with providing each such Information Package to the ISO, the Owner shall also submit the
Information Package to the FERC in an informational filing so as to allow for review of the related rates
and charges by the FERC staff and affected parties. As to the informational filing relating to rates and
charges 1o be effective during calendar year 2002, (i) discovery requests by the FERC staff and affected
parties shall be made within 45 days of the filing, with responses by the Owner due within 60 days of the
filing, and (i} protests, if any, by affected parties shall be filed with the FERC within 75 days of the filing.
As to each subsequent informational filing, (i} discovery requests by the FERC staff and affected parties
shall be made within 20 days of the filing, with responses by the Owner due within 35 days of the filing,
and (ii) protests, if any, by affected parties shall be filed with the FERC within 45 days of the filing. In the
event that the need arises during the discovery process for the nondisclosure or confidentiality of
information, the Owner and affected parties, other than FERC Staff and state regulatory agencies, shall
utilize the procedures contained in Schedules N-1 and N-2 of the RMR Contract. If the Owner seeks the
confidentiality or nondisclosure of information provided to FERC or state regulatory agencies, it shall follow
the applicable rules, regulations and statutory provisions of those agencies.

Protests to the Information Package challenging arithmetic calculations or conformity to the Rate Formula,
not resolved by summary disposition of the FERC, shall ba resolved by the use of the Alternative Dispute
Resolution procedures in Schedule K of the RMR contract. In such a proceeding, the Owner will bear the
burden of proof as in a proceeding under Section 205 of the Federal Power Act (FPA). If it is found that
an erroneous calculation or non-conforming formula element has been used, refunds shall be ordered.
The amount of refunds shall restore the parties to the positions they would have occupied had the
erroneous calculations or non-conforming formula elements not been used, with interest calculated
pursuant to Section 35.19a of the Commission's regulations, 18 C.F.R. Section 35.19a.

If a matter is set for hearing, additional discovery shall be permitted in accordance with the Commission's
Rules of Practice and Procedure. Under hearings established pursuant to this provision, refund rights will
be as in a proceeding under Section 205 of the FPA. Any refunds due as the result of a final Commission
order will be credited or paid to the ISO with interest in accordance with 18 C.F.R. 35.19a.

In addition to the discovery provided above, affected parties shall have the ability to audit the Owner's
books and records as provided in Section 12.2 of the RMR Contract. To the extent that an audit discloses
that the formula was not correctly applied for a particular year, the affected prior billings shall be corrected,
and appropriate refunds or credits shall be provided to the ISO, with interest determined in accordance
with 18 C.F.R. 35.19a.

Notwithstanding the above procedures, all parties retain full rights to make filings at any time under
Sections 205 and 206 of the FPA, as appropriate.

Article Il. Formula for Determination of Annual Revenue Requirements
Part A. Purpose and Overview
The purpose of this Formula For Determination of Annual Revenue Requirements ("Formula®) is to specify

the method for determining the Annual Revenue Requirements, and certain components thereof, of
particular must-run generating units for each Cost Year.

Part B of this Formula contains the spacifications for the components of costs that may be included in the
Annual Revenue Requirements of individual designated must-run generating units (i.e., for each "Subject
Resource").
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Part C of this Formula sets forth (i) general instructions for the use and application of the Formula, and (ii)
certain genetal definitions of terms used harein.

Part B. Determination of Annual Revenue Requirements
Section 1. Annual Fixed Revenue Requirements and Variable O&M Rate
(A) Annual Fixed Revenue Requirements

The "Annual Fixed Revenue Requirements® for the Subject Resource is the amount
determined as the following difference:

1. Total Annual Revenue Reguirements, as defined below; less
2. Total Annual Variable Costs, as defined below.
(8) Variable O&M Rate

The "Variable O&M Rate" for the Subject Resource is the rate (in $MWh) determined as
the follows:

Variable O&M Rate = [Annual Variable O&M Expenses}[Annual Net Generation]

where "Annual Variable Q&M Expenses® is defined hereinbelow, and "Annual Net
Generation"” is the net generation {in MWh} of the Subject Resource during the Cost Year.

Notwithstanding the foregoing, whenever the Annual Net Generation of the Subject
Resource is zaro or negative, the Variable O&M Rate shall be daemed to be zero.

{C) Total Annual Revenue Requirements

The "Total Annual Revenue Requirements” for the Subject Resource is the amount that is
the sum of the following amounts:

1. Operating Expenses, determined pursuant to Section 2 below; and
2. Retum and Income Tax Allowance, determined pursuant to Section 3 beiow.
Section 2. Operating Expenses

"Operating Expenses” for the Subject Resource is the quantity that is the sum of the following
amounts:

1. Total O&M Expenses, as defined below,;
2 Depreciation Expenses, as defined below;
3. Taxes Other Than Income Taxes, as defined below; and

4, Revenue Credits, as defined below.
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(A) Total O&M Expenses

“Total O&M Expenses" is the amount of expenses arising from the operation and
maintenance of the Subject Resource, including Production Q&M Expenses,
Transmission O&M Expenses, Distribution O&M Expenses, and Administrative & General
Expenses, all as defined below.

{1) Production O&M Expenses: Expenses incurred directly in operating and
maintaining the Subject Resource:

(a) Steam Production O&M: For steam units only, amounis properly
recorded in Accounts 500-515.

(b) Hydro Production O&M: For hydro units only, amounts properly
recorded in Accounts 535-545.

(c) Other Power Generation O&M: For other types of units, amounts
properly recorded in Accounts 546-554.

{d) Other Power Supply Expenses: Amounts properly recorded in
Accounts 555-557, if any, that are reasonably assignable or allocable to
the Subject Resource,

(2) Transmission O&M Expenses: Expenses incurred directly in operating and
maintaining the transmission facilities associated with the Subject Resource, as
properly recorded in Accounts 560-573 and reasonably assignable or allocable to
the Subject Resource.

(3) Distribution O&M Expenses: Expenses incurred directly in operating and
maintaining the distribution facillties associated with the Subject Resource, as
properly recorded in Accounts S80-598 and reasonably assignable or allocable to
the Subject Resourca.

{4) Administrative and General {A&G)} Expenses: Those portions, if any, of
administrative and general expenses, as properly recorded in Accounts 320-935,
that are reasonably related tc the operation of the Subject Resource, determined
from appropriate direct assignment or reasonable allocation. Such expenses
shall exclude (i) franchise fees related solely to the Owner's retail sales, (i) retail
regulatory expenses, (i} assessments under 18 CFR Section 382.201 of the
FERC Reagulations, {iv) association dues, and (v) general advertising expenses.

Notwithstanding the foregoing, O&M Expenses hereunder shall exclude all PX
Administration charges as charged under the PX Tariff, irrespective of in which Account
or Accounts such charges are included.

(B) Depreciation Expenses

“Depreciation Expenses® are provisions for depreciation and amontization for the Subject
Resource, as properly recorded in Accounts 403, 404, 405, 406, and 407, including only:

(1) Production Plant Depreciation: Depreciation and amortization, if any, of
investment in the Subject Resource;
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@ Trensmission Plant Depreciation: Depreciation and amortization, if any, of
investment in the transmission facilities associated with the Subject Rescurce, as
reasonably assignable or allocable to the Subject Resource;

3) Distribution Plant Depreciation: Depreciation and amortization, if any, of
investment in the distribution facilities associated with the Subject Resource, as
reasonably assignable or allocable to the Subject Resource;

(4) General and Intangible Plant Depreciation: Depreciation and amortization, if
any, of general and intangible plant investments that are reasonably assignable or
allocable to the Subject Resource.

Notwithstanding the foregoing, costs recorded in Accounts 405, 406 and 407 shall be
included hereunder only if, and to the extent that, FERC shall have psrmitted the inclusion
of such costs for ratemaking purposes for the Owner under the RMR Contract.

) Taxes Other Than Income Taxes

"Taxes Other Than Income Taxes® are taxes cther than income and revenue taxes, as
properly recorded in Account 408.1, that are reasonably assignable and allocable to the
Subject Resource, including for example:

1. Property and Property-Related Taxes;

2. Payroll and Labor-Related Taxes;

3. Other Taxes, if any, identifiable as reasonably assignable or allocable to the
Subject Resource.

Taxes Other Than Income Taxes assignable and allocable to the Subject Resource shall
not include any taxes related solely to, or arising solely from, the Owner’s retail sales.

{D) Revenue Credits

*Revenue Credits® are those revenues, if any, that are (i) properly recorded in Account
451 (Miscellaneous Service Revenues), Account 453 (Sales of Water and Water Power),
Account 454 {Rent From Electric Property), Account 455 (Interdepartmental Sales), and
Account 456 {Other Electric Revenues), and (i) directly related to, or reasonably allocable
to, the Subject Resource. Such Revenue Credits shall be treated as negative values
hereunder.

(E) Treatment of Capital Leases
The foregoing components of Operating Expenses may include expenses associated with

capital leases as approved by the Commission, as set forth more fully under Article Ii,
Part B, Section 4(A) of this Formula.
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Section 3. Return and Income Tax Allowance
"Return and Income Tax Allowance" is the quantity that is the sum of:
1. the product of:
a. Allowable Pre-Tax Rate of Return, and
b. Net Investment,
as both such quantities are hereinafter defined; and
2. the quantity equal to:

{ITC Amortization})/(1-t)

where:
a. “t* is the effective, combined state and fedaral income tax rate.
b. *ITC Amortization,” is amonrtization, if any, of investment tax credits, as properly

recorded in Account 411.4, that are reasonably assignable or allocable to the
Subject Resource and to those portions of general and intangible plant
investments that are reasonably assignable or allocable to the Subject Resource.
Notwithstanding the foregoing, this term shall include only those amounts of
amortization of investment tax credits which the Owner shall have elected to
receive under Section 46(f)(1) of the Intemal Revenue Code. ITC Amortization
amounts that reduce net income shall be treated as negative values hereunder,
while ITC Amortization amounts, if any, that increase net income shall be treated
as positive values hereunder.

Section 4. Net Investment
*Net Investment” is the quantity that is determined as follows:

Net Investment = Gross Plant Investment - Depreciation Reserve +
CWIP + PHFU - ADIT + Working Capital

where the quantities appearing in the foregoing equation are defined hereinafter below.

In determining Net Investment hereunder, each component thereof, other than Cash Allowance,
shall be determined as the end-of-year balances in the Accounts specified for the relevant Cost

Year.
(A) Gross Piant Investment

*Gross Plant Investment® is gross original cost plant investment as properly recorded in
Accounts 101, 102, 106, and 114, including only the following amounts:

n Production Plant Investment: investment in the generating unit itself and in

common facilities associated with the unit, as recorded in Accounts 310-316, 330-
338, or 340-348, 106 and 114;
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(2) Transmission Plant Investment: investment in transmission facilities
associated with the Subject Resource, as properly recorded in Accounts 350-359,
106, and 114, and reasonably assignable or allocable to the Subject Resource;

(3) Distribution Plant Investment: investment in distribution tacilities associated
with the Subject Resource, as properly recorded in Accounts 360-373, 106, and
114, and reasonably assignable or allocable to the Subject Resource; and

(4) General and Intangible Plant Investment: reascnably assignable and allccable
portions, if any, of general and intangible plant investment, recorded in Accounts
388-393 and 301-303, 106 and 114.

Subject to the limitations detailed in this paragraph, when the Owner has a capital lease in
lisu of gross plant investment, it may include Account 101.1 hereunder. A lease may be
capitalized and the costs inciuded for ratemaking purposes if the Owner demonstrates
that the lease qualifies as a capital lease undaer 18 C.F.R. Part 101, General Instruction
No. 18 (1998), and the Owner has cbtained, prior to the informational filing, approval to
include such costs for ratemaking purposes from the FERC under the FPA. Capital
leases shall be accounted for in accordance with 18 C.F.R. Part 101, General Instruction
No. 20 (1998).

(B) Depreciation Reserve

‘Depreciation Reserve® is accumulated provision for depreciation and amortization, as
properly recorded in Accounts 108, 111, and 115, related to the Subject Resource,
including the following amounts:

{1) Production Plant Depreclation Reserve: amounts of Depreciation Reserve for
the invastment in the unit itself and in common facilities associated with the unit;

(2) Transmission Plant Depreciation Reserve: amounts of Depreciation Raserve
for the investment in transmission facilities associated with the Subject Resource,
as reasonably assignable or allocable to the Subject Resource;

(3) Diatribution Plant Depreciation Reserve: amounts of Depreciation Reserve for
the investment in distribution facilities associated with the Subject Resource, as
reasonably assignable or allocable to the Subject Resource;

{4) General and Intangible Plant Reserve: amounts of Depreciation Raserve for
the portions, if any, of general and intangible plant investments reasonably
assignable and allocable to the Subject Resource.

Credit balances in the aforementioned accounts shall be treated as positive values
hereunder, and debit balances in such accounts shall be treated as negative values.

(C) CWIP
“CWIP" is the amount of construction work in progress, as properly recorded in Account

107 for construction projects associated with the Subject Resource related solely and
directly to pollution control for the Subject Resource.
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(0) PHFU

"PHFU" is the cost of plant held for future use, as properly recorded in Account 105 that is
reasonably assignable or allocable to the Subject Resource.

(E) ADIT

"ADIT" is accumulated provision for deferred income taxes, as properly recorded in
Accounts 190, 281, 282, 283, and 255, that are reascnably assignable or allocable to the
investment in, or operation of, the Subject Rescource, including the following amounts:

n Production Plant ADIT: amounts of ADIT arising diractly from the investment in,
or operation of, the Subject Resource itself and commaon facilities associated with
the Subject Resource;

{2) Transmission Plant ADIT: amounts of ADIT arising directly from the investmant
in, or operation of, the transmission facilities, it any, associated with the Subject
Resource;

{3) Distribution Plant ADIT: amounts of ADIT arising directly from the investment in,
or operation of, distribution facilities, if any, associated with the Subject Resource;
and

4) General and Intangible Plant ADIT: amounts of ADIT arising trom the portions,
if any, of general and intangible plant investments reasonably assignable and
allocable to the Subject Resourcs.

For purposes of this Formula, ADIT means accumulated provision for deferred income
taxes, as properly recorded in the aforementioned Accounts, including amounts
previously recorded in such accounts and reclassified as a result of the adoption of SFAS
No. 108, but excluding amounts recorded in such accounts as a result of the adoption of
SFAS No. 109, such that the required adoption of SFAS No. 109 will have no effect on the
costs determined hereunder.

Notwithstanding the foregoing, as to Account 255, ADIT hereunder shall include only
those amounts, if any, related to investment tax credits which the Owner shall have
elected to receive under Section 46(f)(2) of the Internal Revenue Code.

ADIT balances that are credit balances shall be treated as positive values hereunder,
while ADIT balances that are debit balances shall be treated as negative values
hereunder.

Owner shall support all amounts of ADIT included and not included hereunder in the
manner described in sections 35.13(h){6) and (7) of the Commission's requlations
{Statements AF and AG, respectively), except that the time period for the relevant data for
the informational package will be consistent with the requirements of this formula, rather
than the "Periods” referenced in those ragulations.

(F}  Working Capital

*Working Capital® is the sum of the portions, if any, of the following items that are
reasonably assignable or allocable to the Subject Resource:
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{1) Fuel Stocks, which is the amount of fossil fuel stock, if any, maintained for the
Subject Resource, as propearty recorded in Account 151;

{2) Plant Materials and Supplies, consisting of the value of plant materials and
supplies reasonably assignable or allocable to the Subject Resource, as property
recorded in Accounts 154 and 163;

(3) Prepayments, consisting of the amount, if any, of prepayments reasonably
assignable or allocable to the Subject Resource, as properly recorded in Account
165;

(4) Working Cash Allowance, which is one-eighth of O&M Expenses (as defined
herein), less (a) Total Annual Fuel Costs {as defined hereinbelow), and (b) all
amounts or portions, if any, of Account 5§55 (Purchased Power) that may be
included in such O&M Expenses; and

Unamortized Deferred Costs, which shall be that portion, if any, of Account 186 directly
related to, or reasonably allocable to, the Subject Resource.

Section 5. Allowable Pre-Tax Rate of Return
The Allowable Pre-Tax Rate of Return shall be the sum of:
(a) 12.25%, and
(b) 30% of the amount, if any, by which (a} the latest available 6-month
average of yields on 10-year U.S. Treasury Bonds, as of the date of the
first Informational Filing, exceeds (b) the latest available 6-month average
of yields on 10-year U.S. Treasury Bonds as of [the effective date of the
settlement].
Notwithstanding the foregoing, the Owner may make application to the FERC, prior to or in
conjunction with the first Informational Filing, in a limited proceeding to seek to establish a
different Allowable Pre-Tax Rate of Retum under Section 205 of the Federal Power Act.
Section 8. Additional Quantities
(A) Annual Variable O&M Expenses
"Annual Variable O&M Expenses® is the sum of the following quantities:
(1) Varisble Production O&M Expenses: those portions of Production O&M
Expenses, as defined above, other than fuel expenses, that are reasonably
determined to be variable expenses, in the sense that they are incurred as a
result of, or ctherwise are reasonably associated with, the production of energy by
the Subject Resource.

(2) Variable A&G Expenses: that portion of A&G Expenses that is related or
allocable to the foragoing Variable Production O&M Expenses.

Issued by: Randall J. Hickok Effective: January 1, 2005
Vice President, California Assets

Issued on: November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Encrgy Oakland, L.L.C. Original Sheet No. 170
FERC Electric Tariff
Rate Schedule No. 2

Notwithstanding the foregoing, starting with the first information filing hereunder and
continuing until the Owner elects to use a different methed to determine its Annual
Vanable O&M Expenses, the Owner may compute Annual Variable Q&M Expenses as
the amount equal to the product of (a) the Initial Variable O&M Rate, in $/MWh, for the
Subject Resource, as set forth in Exhibit A herato (Exhibit A can be found in Appendix B
to the Stipulation and Agreement}, times (b) the Net Generation of the Subject Resource
(as defined hereinabove). Whenever the Owner does not compute Annual Variable O&M
Expenses based on the Initial Variable O&M Rate in the foregoing manner, the Owner
shall include in each of Informational Package a detailed explanation of the method or
methods used to classify O&M expenses as between fixed (ie., capacity-related)
expenses and variable (ie., energy-related) expenses and the reason(s) such method
results in just and reasonable rates.

(B) Annual Fixed O&M Expenses
"Annual Fixed O&M Expenses" is the quantity that is equal to the following:
(1) Total O&M Expensas, as defined hereinabove, less
(2) the sum of:

a. Annual Variable O&M Expenses, as defined hereinabove, and

b. Annual Variable Fuel Costs, as defined hereinbelow,
c. Annual Emissions Costs, as defined hereinbelow, and
d. Annual Non-Fuel Start-Up Costs, as defined hereinbelow.

{C) Fuel Expenses

(1) Total Annual Fuel Costs
"Total Annual Fuel Costs" is the total fuel expense for the Subject Resource for
the Cost Year properly recarded in Account 501 or Account 547, as appropriate
depending on the nature of the Subject Resource,

{2) Annual Fixed Fuel Costs
*Annual Fixed Fuel Costs" is that portion, if any, of Total Annual Fuel Costs
related to fuel handling and administration of fuel planning, procurement and
transportation which do not vary with the amount of fuel purchased.

(3) Annual Variable Fuel Costs
*Annual Variable Fuel Costs" is the quantity that is the following difference:
1. Total Annual Fuel Costs, less

2. Annual Fixed Fuel Costs.
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(D) Annual Emissions Costs

*Annual Emissions Costs" is the total emissions costs that are related to the operation of
the Subject Resource during the Cost Year.

(E) Annual Non-Fuel Start-Up Costs
“Annual Non-Fuel Start-Up Costs" is the aggregate sum of costs, other than fuel costs,
attributable to start-ups of the Subject Resource during the Cost Year, consisting of start-
up power costs, shut-down power costs, and other non-fuel start-up costs, all as
determined pursuant to the applicable sections of Schedule D of the RMR Contract, as
applied to all start-ups of the Subject Resource during the Cost Year.

F Total Annual Variable Costs

“Total Annual Variable Costs” is the sum of:

1. Annual Variable O&M Expenses,
2. Annual Variable Fuel Costs, and
a. Annual Emissions Costs.

Part C. General Instructions and Explanatory Notes
Section 1. General Instructions

In applying this Formula to a Subject Resource, the following instructions and explanations shall
be followed:

{A) No Duplicative Charges

The costs determined and referenced by this Formula shall exclude costs that are
recovarable, or that are actually recovered, elsewhere under the applicable contract or
agreement betwean the Owner and the ISO. There shall be no double counting of costs
hereunder.

(8) Determination of Depreclation Expenses

Depreciation Expenses, Depreciation Reserve, and Deferred Income Taxes reflacted in
the revenue requirements determined pursuant to this Formula shall be computed using
either fixed depreciation rates or depreciation rates determined annually from fixed
mortality characteristics (i.e., service lives, net salvage ratios, etc.). Such depreciation
rates and/or mortality characteristics, which may differ for particular assets or groups of
assets comprising, or related to, the Subject Resource, are set forth on Exhibit B, which is
attached hereto and made a part hereof. Such depreciation rates and/or mortality
characteristics may not be changed except pursuant to Saction 205 or Section 206 of the
FPA. Nothing herein shall be construed as affecting any requirements of the FERC
regarding the use by the Owner of depreciation rates for financial reporting purposes.
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{C) Costs in Excess of Original Cost

The components of rate base and the costs reflected under the Formula shall not include
an acquisition adjustment or costs associated with an acquisition adjustment unless the
Owner shall have cbtained approval from the FERC to include under the Formula such an
adjustment or such costs for ratemaking purposes under the FPA. The effective date for
the inclusion of such costs shall be as set forth in the FERC order.

(D) Use of FERC Accounting

The costs determined and referenced by this Formula shall reflect only FERC-basis
accounting, and shall not reflect any accounting for costs approved by any state
regulatory commission ot other body if not approved or accepted by the FERC for use in
connection with the RMR Contract. Except as otherwise provided herein, the accounting
for costs for purposes of applying this Formula shall be consistent with the requirements
of the Uniform System of Accounts.

(E) Accounting Methods

The costs determined and refarenced by this Formula shall reflect only such accounting
methods prescribed by such authorities as AICPA and FASB that shall have been
approved or accepted by the FERC for use in connection with the RMR Contract. The
Owner shalil be required to seek and gain such approval or acceptance from the FERC
prior to reflecting any changed accounting methods in the determination of costs in
connection with this Formula.

The Owner shall carry the burden of demonstrating that its accounting methods and
entries reflected in the costs determined and referenced by this Formula produce just,
reasonable, and nondiscriminatory rates for its customers.

(F)  Out-of-Pericd Adjustments

The costs determined and referenced by this Formula shall not reflect any accounting
entries the purpose of which is to adjust or correct for accounting entries in years other
than the Cost Year if such adjusting or correcting entries would have an unjust,
unreasonable, or discriminatory effect on the 1SQ.

(G) Extraordinary Costs

Extraordinary costs included in the costs determined and referenced by this Formula shall
be subject to amortization over a reasonable period of time. In determining how costs
should be amortized, the parties shall also determine how the costs being amontized
should be recovered in the event that the plant closes and does not reopen.
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As used herein, "extraordinary costs” mean costs ansing from events and transactions
that are of an unusual nature and infrequent occurrence, the effects of which are
abnormal and significantly different from the ordinary and typical activities of the Cwner,
and would not reasonably be expected to recur in the foreseeable future., In determining
significance, items should be considered individually and not in the aggregate. However,
the effects of a series of related transactions arising from a single specific and identifiable
event or plan of acticn should be considered in the aggregate. An item can be
extraordinary even if it is less than five (5) percent of income computed befors the
extraordinary item. In its annuai Information Package, the Owner shall identify and
provide explanations for all extraordinary costs which it seeks to include in the rates and
charges determined pursuant to this Formmula, and the Owner shall bear theburden of
proof, as in a proceeding under Section 205 of the FPA, that its proposed treatment of
extraordinary costs is just and reasonable.

(H) Imprudently Incurred Costs

The costs determined and referenced by this Formula shall not include any costs which
have been determined by the FERC in a proceeding under Section 206 of the FPA to
have been imprudently incurred by the Cwner.

()] Transmission Cost Assignments and Allocations

Costs of transmission facilities assigned andfor afiocated to the Subject Resource
hereunder are intended to include only those costs, if any, related to the step-up
substation facilities and other transmission facilities directly connected to the Subject
Resource and used to deliver the output of the Subject Resource to the transmission grid.
In each annual Informational Package, the Owner shall clearly identify and fully describe
all transmission facilities which it claims satisty the foregaing criteria.

(J) Distribution Cost Aasignments and Allocations

Costs of distribution facilities assigned and/or allocated to the Subject Resource
hereunder are intended to include only those costs, if any, related to the step-up
substation facilities and ather distribution facilities directty connected to the Subject
Resource and used to deliver the output of the Subject Resource to the transmission or
distribution system. In each annual Informational Package, the Owner shall clearly
identify and fully describe all distribution facilities which it claims satisfy the foregoing
criteria.

(K) inclusion of Certain Costs

The Owner shall include in its annual Informational Package detailed workpapers and
explanations supporting the reasonableness of including in the revenue requirements
determined pursuant to this formula any amounts recorded in Accounts 501, 547, 555,
561, 927, 105, and 186. The Owner shall bear the burden of proof, as in a proceeding
under Section 205 of the FPA, to affirmativaely demonstrate that all such included amounts
are directly related to the provisions of service under the RMR Contract and are
reascnably assignable or allocable to the Subject Rescurce. As to Account 105, the
requirement for a definitive plan required by the description of Account 105 in the Uniform
System of Accounts, and the affirmative demonstration required by this paragraph, shall
be desmed to be met upon a showing that the 1ISO has approved, in accordance with the
provisions of Section 7.4 of the RMR Contract, a plan for the future use of the property.
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(L) Direct Assignments and Allocations

Where Part B of this Formula provides for the identification and/or assignment of costs
incurred directly in connection with a particular facility or facilities {including a Subject
Resource), or diractly related to such a facility or facilities, the Owner shall bear the
burden of demonstrating the reascnableness of esach such identification and/or
assignment, and each failure to make such an identification and/or assignment.
Notwithstanding the foregoing, where this Formula provides for such a direct identification
or assignment of costs, the Owner may use an allocation method to apportion such costs
among paricular facilities; provided, howaver, that (i) the Owner shall in its Informational
Package clearly identify and describe such aliocation method and the basis for it, and (i)
the Owner shall bear the burden of demonstrating the reasonableness of the method. it
is recognized that such allocation methods may, for example, be appropriate for
apportioning certain types of costs between individual generating units at a multi-unit
generating station. Such allocations of costs between individual generating units at a
plant site shall ba consistent with the requirements for such allocations, if any, provided in
the RMR Contract.

(M) No Adverse Distinction

In applying this Formula and in maintaining its books and records insofar as they affect
the results of applying this Formula, the Owner shall not make an adverse distinction
between the Subject Resource and any other facility or facilities owned or operated by the
Owner; e.g., the Owner shall assign certain costs directly to the Subject Resource only if,
and to the extent that, the Owner directly assigns such costs to other, similar facilities.

Section 2. General Definitions

Except as may be expressly stated otherwise, the following terms have the followings meanings
as used herain:

(A) Account
“Account” refers to a particular account for “major” utilities as prescribed by the Unitorm
System of Accounts.

(8) FERC

*FERC" means the Federa! Energy Regulatory Commission or its successor.

{C) Uniform System of Accounts
*Uniform System of Accounts® means the FERC's "Uniform System of Accounts
Prescribed For Public Utilities and Licensees Subject to the Provisions of the Federal
Power Act,” as such uniform system of accounts was in effect as of tha first effective date
of the RMR Contract.

{D) RMR Contract

*RMR Contract" means the contract to which this Formula is attached and made a part
thereaof.
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{E) Subject Resource

*Subject Resource” means any particular generating unit to which this Formula is applied
for purposes of determining the annual costs thereof.

{F) Cost Year
“Cost Year" means the twelve-month period ended June 30 to which this Formula is
applied to determine the Annual Fixed Revenue Requirements and Variable O&M Rate
for a Subject Resourca to be appiicable during the next succeeding calendar year.

(G) Owner
"Owner" means the entity, other than the ISQO, that is a party to the RMR Contract.

(H) ISO
The "ISC" means the California Independent System Operator Corporation.
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Exhibit A - Initial Variable O&M Rates®

Line RMR Facility Unit Initial
Variable O&M
Rate
($MWh)
1 Oakland 1 400.00
2 Oakland 2 56.50
3 Oakland 3 67.34
| S

6 Exhibit A for each owner is filed in Appendix to the Stipulation and Agreement.
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Exhibit B - Depreciation Rate, Mortality Characteristics, and
Annual Fee in Lisu of Return on Net Plant

Mortality Characteristics
RMR Plant Account Depraciation Average Interim
Une | Facaty | U7 (See Note) Rate Refitament | serice | SaNage Valle | posrements
(%) Life Rate
Production Plant
1 Qakiand 1-3 Investment 6/30/2008 $(10,400,284)
Tranamission Plant Not
2 | Oaxand | 1-3 Investment Applicable $0
Distribution Plant Not
3 | OCakland | 1-3 Investment Applicable $0
General Plant
Investment — Not
4 Oakland | 1-3 Computers and $0
Office Equipment Apphicable
Account 291
Genaral Plant -
Invastment ~ Not
5 Oakland 1-3 Al Other General Appticable $0
Plant Investment
Accounts
Annual Fee in lieu of retumn on net plant: $500,000
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Exhibit C - 1998 Cost Information

Pursuant to Article IV.E of the Stipulation and Agreement filed with the FERC on Aprii 2, 1999, the Owner
shall file with the FERC in Docket No. ER98-441-000, et. a!., a superceding Exhibit C, setting forth the
following information for each unit for the period ending December 31, 1998:

(1 Name of the facility and unit;

(2) Gross Plant In Service, fe. the original cost plus plant additions minus
raetirements, by major plant function (i.e. production, transmission, distribution and
general);

(3) Net Plant In Service Gross Plant, i.e. gross plant minus depreciation reserve, by
major plant function;

(4) Rate Base, i.e. net plant and other components of Net Investment as defined in
the Formula, such as working capital, Accumulated Delerred Income Taxes

(ADIT}, etc.
This Exhibit C shall be for informational purposes only and shall be initially filed with FERC by June 1,
1999.
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Schedule G
Charge for Service in Excess of
Contract Service Limits

Payment for service in excess of the Maximum Annual MWh, Maximum Annual Service Hours or
Maximum Annual Start-ups shall be determined in accordance with Option A or Option B. Payment for
service from hydroelectric Units in excess of the Maximum Monthly MWh shall be determined in
accordance with Option A only. Owner shall make a one-time election between Option A or Option B.
Owner must choose Option A for both Billable MWh and Start-ups or Option B for both Billable MWh and
Start-ups. This election shall be applicable to all of the Owner's Units under this Agreement and all other
Reliability Must-Run Units subject to a “reliability must-run contract” as defined in the I1SO Tariff with
Owner or any of its affiliates as defined in 18 C.F.R. Section 161.2.

1. Option A
A. For all Billable MWh Delivered after the Counted MWh for the Contract Year equals the
Maximum Annual MWh, the Counted Service Hours equals the Maximum Annual Service
Hours or, for hydroelectric Units, the Counted MWh for the Month equals the Maximum
Monthly MWh (“Schedule G Billable MWh"):

Fossil Fuel Units

In addition to the Variable Cost Payment computed in accordance with Schedule C, the
ISO shall pay the Option A Variable Cost Payment, which shall be caiculated in
accordance with Equation G-1:

Equation G-1
Option A Variable = 0.5 * (Variable Cost Payment for the Billing Month) *  Schedule G
Cost Payrnent Billable MWHh for the Billing Month Billable MWh
Pumped Storage Hydroelectric Facilities

In addition to the Variable Cost Payment computed in accordance with Schedule C, ISO
shall pay the product of (a) the Schedule G Billable MWh, {b) 0.5, and (c) YTD Pumping
Costs divided by YTD Energy Produced as computed in accordance with Equation C4-2
in Schedule C.

. ional Hydroeletric Facilit

In addition to the Variable Cost Payment computed in accordance with Schedule C, ISO
shall pay the sum of the products for each hour in the Billing Month of (a) the Hourly Fuel
Price for natural gas for the hour calculated in accordance with Equation C1-8 of
Schedule C, (b) 12,000 BtukWh, (c) the Schedule G Billable MWh for that hour, and {d)
0.5.

B. For all Service Hours provided after the Counted Service Hours for the Contract Year
equals the Maximum Annual Service Hours.
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Vice President, California Assets

Issued on: November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Encrgy Oakland, L.L.C. Original Sheet No. 180
FERC Electric Tariff
Rate Schedule No. 2

Synchronoys Condensers

In addition to the Motoring Charge computed in accordance with Schedule E, ISO shall
pay the product of (a) the Motoring Charges calculated in accordance with Schedule E,
and (b) 0.5.

C. For all Start-ups required to comply with a Dispatch Notice after the Counted Start-ups for
the Unit equals the Maximum Annual Start-ups ("Schedule G Start-ups”), the ISC shall

pay :
Fossi n

Two times (a) the Start-up Payment computed in accordance with Equation D-1 in
Schedule D, or (b} if the Schedule G Start-up is initiated under a Dispatch Notice but is
not successfully completed because it is canceled or rescinded by the ISQ, the Start-up
Payment for Canceled Start-up is computed in accordance with Equation D-4 in Schedule
D.

The Start-up Payment computed in accordance with Schedule D, plus (a) (0.00338) * the
Unit's Annual Fixed Revenue Requirement stated in Section 7 of Schedule B, divided by
(b) the Unit's Maximum Annual Start-ups.

Pumped Storage Hydroelectric Facilities
The Start-up Payment computed in accordance with Equation D-1 in Schedule D, plus (a)
0.00167 * the Unit's Annual Fixed Revenus Requirement stated in Section 7 of Schedule
B), divided by (b) the Unit's Maximum Annual Start-ups.
2. Option B
Not Applicable
3. Owner’'s Election
Option A __X
OptionB ___

Issued by: Randall J. Hickok Effective: January 1, 2005
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Schedule H
il Servi

The following is a description of existing capability of the Facility to burn fuel oil in lieu of or addition to
natural gas:

{Not Applicable)
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Schedule |
insyrance Requirements

Qwner - Obtained Insurance

Commercial General Liability

Commaercial general liability insurance covering perscnal injury and property damage to third parties in
connection with the activities at the Facility. The coverage will have a limit of not less than $35,000,000
per occurrence, and will include coverage for sudden and accidental poliution losses. The ISO will be
added as an additional insured under the terms of this coverage to the par-occurrence limit above.

Property
Propenty Insurance for direct physical loss or damage to the Facility, in an amount not less than the
probable maximum loss at the Facility.

ISO - Obtained Insurance

Errors and Omissions Insurance and Directors & Officers Insurance

Errors and omissions insurance and directors and officers insurance coverage witl have a combined limit
of not less than $150 million for the shorter of (i) until the termination of this Agreement or (ii} until
January 1, 2002,
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Schedule J

Notices

Owner
Name: Randall J. Hickok
Title: Senior Director California Assets, Duke Energy North America, LLC
Address; 1290 Embaracadero Road, Morro Bay, CA, 93442
Telephone: (805)595-5595
Facsimile: (805)595-5592
E-mail: rihickok @duke-energy.com

With a copy to:

Name: Barbara L.. Walsh

Address; 356 Palm Circle, Flagler Beach, FL 32136
Telephone: {386)439-8543

Facsimile: {386)438-8543

E-mail: Biw3429@cs.com

ISO:
Debi Le Vine, Director of Contracts
Califomia ISO Corp.
151 Blue Ravine Road
Folsom, CA 95630
Telephone: (916)351-2144
Facsimile: (916) 351-2487
E-mail: dlevine @ caiso.com

With a copy to:
Charles . Robinson, Esq.
Vice President General Counsel
California 15O Corp.
151 Blue Ravine Road
Folsom, CA 95630
Telephone: (916)351-2334
Facsimile: (916) 351-2350
E-mail: crobinson@caisc.com

With a copy to:
Robert C. Kott
Manager of Reliability Contracts
California 1SO Corporation
151 Blue Ravine Road
Folsom, CA 95630
Telephone:(916)608-5804
Facsimile: (916) 351-2264
E-mail: rkott@caiso.com
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SCHEDULE K
DISPUTE RESOLUTION

Applicability
1.1 General Applicabllity.

Except as limited below or otherwise as limited by law (including the rights of any party to file a
complaint with FERC under the relevant provisions of the Federal Power Act (FPA)), these ADR
Procedures shall apply to (a) all disputes between parties which arise under this Agreement and
(b) disputes between ISO and a Responsible Utility relating to a Responsible Utility Invoice, “Final
Estimated RMR Invoice, Final Adjusted RMR Invoice™ as defined in the ISO Tarnff, or RMR
Charge or RMR Refund as defined in Annex 1 of the Settlement and Billing Protocol in the ISO
Tariff. The foregoing shall not impair the applicability of the ISO Tariff ADR procedures to other
disputes between the parties that do not arise under this Agreement. All alternative dispute
resolution proceedings hersunder shall be administered by the American Arbitration Association
("AAA"). The Owner, Responsible Utility and the ISO shall enter into such arrangements with the
AAA as are necessary to provide for AAA administration of this Schedule K.

1.12 This Schedule K shall not apply to disputes as to whether rates and charges under the
Agreement are just and reasonable under the Federal Power Act except as provided in
Schedule F. Nothing harsin shall limit the right of the FERC to initiate or adjudicate
complaints or other proceedings in accordance with applicable statutes or regulations or
to compel FERC to exceed its statutory authority as defined by any applicable federal
statutes, regulations or orders lawfully promulgated thereunder.

12 Disputes involving Government Agencies.

If a party to a dispute is a government agency the procedures herein which provide for the
resolution of claims and arbitration of disputes are subject to any limitations imposed on the
agency by law, including but not limited to the authority of the agency to effect a remedy. If the
governmental agency is a federal entity, the procedures herein shall not apply to disputes
involving issues arising under the United States Constitution,

13 Injunctive and Declaratory Relief.

Where the court having jurisdiction so determines, use of the ADR Procedures shall not be a
condition precedent to a court action for injunctive relief nor shall the provisions of California Code
of Civil Procedure sections 1281 et seq. apply to such court actions.

14 Negotiation and Mediation.
1.4.1 Negotiation.

I1SO, Responsible Utility and Owner (“Parties”) shall make good-faith efforts to negotiate
and resolve any dispute between them arising under this Agreement prior to invoking the
ADR Procedures herein. Each Party shall designate an individual with authority to
negotiate the matter in dispute to participate in such negotiations. The Responsible Utility
may participate in the ADR proceedings arising under this Agreement to the extent the
dispute involves billing or payment obligations, in which case ISO or the Responsible
Utility, but not both shall be the disputing party.
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In addition, to the extent Article 7 or other provisions of this Agreement provide the
Responsible Utility third-party beneficiary rights, the Responsible Utility may also
participate in the ADR as a Party.

The Owner may participate in the ADR proceedings relating to a Responsible Utility
Invoice, “Final Estimated RMR Invoice, Final Adjusted RMR Invoice" as defined in the 1ISO
Tariftf or RMR Charge or RMR Refund as defined in Annex 1 of the Settlement and Billing
Protocol, in which case, ISO or the Owner, but not both, shall be the disputing party. In
addition, to the extent the 1SO Tariff provides the Owner third-party beneficiary rights, the
Ownar may also participate in the ADR as a Party.

1.4.2 Statement of Claim.

In the event a dispute is not resolved through such good-faith negotiations, any party may
submit a statement of claim, in writing, to each other disputing party, which submission
shall commence the ADR Procedures. The statement of claim shall set forth in
reasonable detail (i) each claim, (i) the relief sought, including the proposed award, if
applicable, (i) a summary of the grounds for such relief and the basis for each claim,
(iv) the parties to the dispute, and (v) the individuals having knowledge of each claim.
The other parties to the dispute shall similarly submit their respective statements of claim
within 14 days of the date of the initial statement of claim or such longer period as the
AAA may permit following an application by the responding party. iIf any responding party
wishes to submit a counterclaim in response to the statement of claim, it shall be included
in such party's responsive statement of claim. No party shall be considered as having
received notice of a claim decided or relief granted by a decision made under these
procedures unless the statement of claim includes such claim or relief.

143 Selection of Mediator.

After submission of the statements of claim, the parties may request mediation, if the
disputing parties so agree. If the parties agree to mediate, the AAA shall distribute to the
parties by facsimile or other electronic means a list containing the names of at least seven
prospective mediators with mediation experience, or with technical or business
experience in the electric power industry, or both, as he or she shall deem appropriate to
the dispute. The parties shall either agree upon a mediator from the list provided or from
any altemative source, or altemate in striking names from the list with the last name on
the list becoming the mediator. The first party to strike off a name from the list shall be
determined by lot. The parties shall have seven days from the date of receipt of the
AAA's list of prospective mediators to complete the mediator selection process and
appoint the mediator, unless the time is extended by mutual agreement. The mediator
shall comply with the requirements of Section 1.5.2.

1.4.4 Mediation.

The mediator and representatives of the disputing parties, with authonity to settle the
dispute, shall within 14 days after the mediator's date of appointment schedule a date to
mediate the dispute. Matters discussed during the mediation shall be confidential and
shall not be referred to in any subsequent proceeding. With the consent of all disputing
parties, a resolution may include referring the dispute directly to a technical body (such as
a WSCC technical advisory panel) for resolution or an advisory opinion, or referring the
dispute directly to FERC.
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1.4.5 Demand for Arbitration.

it the disputing parties have not succeeded in negotiating a resolution of the dispute within
30 days of the initial statement of claim or, if within that period the parties agreed to
mediate, within 30 days of the parties’ first meesting with the mediator, such parties shall
be deemed to be at impasse and any such disputing party may then commance the
arbitration process, unless the parties by mutual agreement agree to extend the time. A
party seeking arbitration shall provide notice of its demand for arbitration to the other
disputing parties-

1.5 Arbitration.
1.5.1 Selection of Arbitrator.

1.56.1.1 Disputes Under $1,000,000. Where the total amount of claims and
counterclaims in controversy is less than $1,000,000 (exclusive of costs and interest), the
disputing parties shall select an arbitrator from a list containing the names of at least 10
qualified individuals supplied by AAA, within 14 days following submission of the demand
for arbitration. If the disputing parties cannot agree upcn an arbitrator within the stated
time, they shall take tums striking names from the list of proposaed arbitrators. The first
party 1o strike off a name shall be determined by lot. This process shall be repeated until
one name remains cn the list, and that individual shall be the designated arbitrator.

1.5.1.2 Disputes of $1,000,000 or Over. Where the total amount of claims and
counterclaims in controversy is $1,000,000 or more (exclusive of interest and costs), the
disputing parties may agree on any person to serve as a single arbitrator, or shail
endeavor in good faith to agree on a single arbitrator from a list of ten qualified

individuals provided by the AAA, 14 days following submission of the demand tor
arbitration. If the disputing parties are unable to agree on a single arbitrator within the
stated time, the party or parties demanding arbitration, and the party or parties responding
to the demand for arbitration, shall each designate an arbitrator. Each designation shall
be from the AAA list of arbitrators, as applicable, no later than the tenth day thereafter.
The two arbitrators so chosen shall then choose a third arbitrator.

1.52 Disclosures Required of Arbitrators.

The designated arbitrator{s) shall be required to disclose to the parties any circumstances
that might preclude him or her from rendering an objective and impartial determination.
Each designated arbitrator shall disclose:

1.5.2.1 Any direct financial or personal interest in the outcome of the arbitration;

1.5.2.2 Any information required to be disclosed by California Code of Civil Procedure
Section 1281.9.; and

1.5.2.3 Any existing or past financial, business, professional, or personal interest that are
likely to affect impartiality or might reascnably create an appearance of partiality or bias.
The designated arbitrator shall disclose any such relationships that he or she personally
has with any party or its counsel, or with any individual whom they have been told will be a
witness. They shoukl also disclose any such relationship invalving membaers of thair
families or their current employers, partners, or business associates,
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Al designated arbitrators shall make a reasonable effort to inform themselves of any
interests or relationships described above. The obligation to disclose interests,
relationships, or circumstances that might preclude an arbitrator from rendering an
objective and impartial determination is a continuing duty that requires the arbitrator to
disclose, at any stage of the arbitration, any such interests, relationships, or
circumstances that arise, or are recalled or discovered.

1.5.2.4 K, as a result of the continuing disclosure duty, an arbitrator makes a disclosure
which is likely to affect his or her partiality, or might reasonably create an appearance of
partiality or bias or if a party independently discovers the existence of such
circumstances, a party wishing to object to the continuing use of the arbitrator must
provide written notice of its objection to the other parties within ten days of receipt of the
arbitrator's disclosure or the date of a party's discovery of the circumstances giving rise to
that party’s objection. Failure to provide such notice shall be deemed a waiver of such
objection. H a party timely provides a notice of objection to the continuing use of the
arbitrator the parties shall attempt to agree whether the arbitrator should be dismissed
and replaced in the manner described in Section 1.5.1. If within ten days of a party’s
objection notice the parties have not agreed how to proceed the matter shall be referred
to the AAA for resolution.

1.5.3 Arbitration Procedures.

The AAA shall compile and make available to the arbitrator and the parties standard
procedures for the arbitration of disputes, which proceduras (i} shall conform 1o the
requirements specified hereiny and (ii) may be modified or adopted for use in a particular
proceeding as the arbitrator deems appropriate, in accordance with Section 1.5.4 The
procedures shall be based on the latest edition of the American Arbitration Association
Commaercial Arbitration Rules, to the extent such rules are not inconsistent with this
Schedule K. Except as provided herein, all parties shall be bound by such procedures.

1.5.4 Modification of Arbitration Procedures.

In determining whether to modify the standard proceduras for use in the pending matter,
the arbitrator shall consider (i) the complexity of the dispute, (ii) the extent to which facts
are disputed, (iii) the extent to which the credibility of witnesses is relevant to a resolution,
{iv) the amount in controversy, and {v)any representations made by the parties.
Alternatively, the parties may, by mutual agreement, modify the standard procedures. In
the event of a disagreement betwaeen the arbitrator and the agreement of the parties
regarding arbitration procedures to be utilized, the parties' agreement shall prevail.

1.5.5 Remedies.

1.5.5.1 Arbitrator's Discretion. The arbitrator shall have the discretion to grant the relief
sought by a party; or determine such other remedy as is appropriate, unless the parties
agree to conduct the arbitration "basaball” style. Unless otherwise expressly

limited herein, the arbitrator shall have the authority to award any remedy or relief
available from FERC, or any court of competent jurisdiction. Where this Agreement
leaves any matter to be agreed between the parties at some future time and provides that
in default of agreement the matter shall be referred to the ADR, the arbitrator shall have
authority to decide upon the terms of the agreement which, in the arbitrator's opinion, it is
reasonable that the parties should reach, having regard to the othar terms this Agreement
concemed and the arbitrator's opiniocn as to what is fair and reasonabla in all the
circumstances.
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1.5.5.2 "Baseball" Arbitration. If the parties agree to conduct the arbitration "baseball”
style, the parties shall submit to the arbitrator and exchange with each cther their last best
offers in the form of the award they consider the arbitrator should make, not less than
seven days in advance of the date fixed for the hearing, or such later date as the
arbitrator may decide. If a party fails to submit its last bast offer in accordance with this
Section, that party shall be deemed to have accepted the ofter proposed by the other
party. The arbitrator shall be limited to awarding only cne of the proposed offers, and may
not determine an alternative or compromise remedy.

1.5.6 Summary Disposition.

The procedures for arbitration of a dispute shall provide a means for summary disposition
of a demand for arbitration, or a response to a demand for arbitration, that in the
reasoned opinion of the arbitrator does not have a good faith basis in either law or fact. If
tha arbitrator determines that a demand for arbitration or rasponse to a demand for
arbitration does not have a good faith basis in either law or fact, the arbitrator shall have
discretion to award the costs of the time, expenses, and other charges of the arbitrator to
the prevailing party. A determination made under this Section is subject to appeal
pursuant to Section 1.6,

1.5.7 Discovery Procedures.

The procedures for the arbitration of a dispute shall include adequate provision for the
discovery of relevant facts, including the taking of testimony under oath, production of
documents and other things, the presentation of evidence, the taking of samples,
conducting of tests, and inspection of land and tangible items. The nature and extant of
such discovery shall be determined as provided herein and shall take into account (i) the
complexity of the dispute, (ii) the extent to which facts are disputed, (iii) the extent to
which the credibility of witnesses is relevant to a resolution, and (iv) the amount in
controversy. The forms and methods for taking such discovery shall be as described in
the Federal Rules of Civil Frocedurse, except as modified pursuant to Section 1.5.4.

1.5.8 Evidentiary Hearing.

The arbitration procedures shall provide for an evidentiary hearing, with provision for the
cross-examination of withesses, unless all parties consent to the resolution of the matter
on the basis of & written record. The forms and methods for taking evidence shall be
determined by the arbitrator{s) and modified pursuant to Section 1.5.4. The arbitrator
may require such written or other submissions from the parties as he or she may deem
appropriate, including submission of direct and rebuttal testimony of witnesses in written
form. The arbitrator may exclude any evidence that is irrelevant, immaterial, unduly
repetitious or prejudicial, or privileged. The arbitrator shall compile a complete evidentiary
record of the arbitration that shall be available to the parties on its completion upon
request.
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1.5.9 Confidentiality.

Subject to the other provisions of this Agreement, any party may claim that information
contained in a document otherwise subject to discovary is "Confidential® if such
information would be so characterized under the Federal Rules of Evidence or the
provisions of the Agreement. The party making such claim shall provide to the arbitrator
in writing the basis for its assartion. If the claim of confidentiality is confirmed by the
arbitrator, he or she shall establish requirements for the protection of such documents or
other information designated as "Confidential® as may be reasonable and necessary to
protect the confidentiality and commercial value of such information. Any party disclosing
inforration in violation of these provisions or requirements established by the arbitrator,
unless such disclosure is required by federal or state law or by a court order, shall thereby
waive any right to introduce or otherwise use such information in any judicial, regulatory,
or other legal or dispute resolution proceeding, including the proceeding in which the
information was obtained.

1.5.10 Timetable.

Promptly after the appointment of the arbitrator, the arbitrator shall set a date for the
issuance of the arbitration decision, which shall be no later than six months (or such
earlier date as the parties and the arbitrator may agree) from the date of the appointment
of the arbitrator, with other dates, including the dates for an evidentiary hearing or other
final submissions of evidence, set in light of this date. The date for the evidentiary
hearing or othear final submission of evidence shall not be changed, absent extracrdinary
circumstances. The arbitrator shall have the power to impose sanctions, including
dismissal of the proceeding, for dilatory tactics or undue delay in completing the
arbitration proceedings.

1.5.11 Decision.

1.5.11.1 Except as provided below with respect o "baseball* style arbitration, the
arbitrator shall issue a written decision granting the relief requested by cne of the parties,
or such other remedy as is appropriate, if any, and shall include findings of fact and law.
The arbitration decision shall be based on (i) the evidence in the record, (ii) the terms of
this Agreement and to the extent relevant, the ISO Tariff and Protocols, (iii) applicable
United States federal law, including the Federal Power Act and any applicable FERC
regulations and decisions, and intemational treaties or agreements as applicable, and
(iv) applicable state law. Additionally, the arbitrator may consider relevant decisions in
previous arbitration proceedings involving this Agreement. To the extent it may do so
without violating confidentiality requirements, a summary of the disputed matter and the
arbitrator's decision may be published in an ISO newsletter on ISO's Home Page.

1.5.11.2 In arbitration conducted "baseball" style, the arbitrator shall issue a written
decision adopting one of the awards proposed by the parties, and shall include findings of
fact and law. The arbitration decision shall be based on (i) the evidence in the record,
(ii) the terms of this Agreement and to the extent relevant, the ISO Tariff and Protocols,
(iii) applicable United States federal law, including the Federal Power Act and any
applicable FERC regulations and decisions, and international treaties or agreements as
applicable, and {iv) applicable state law.
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If the arbitrator concludes that no proposed award is consistent with the factors
enumerated in (i) through (iv) above, or addresses all of the issues in dispute, the
arbitrator shall specify how each proposed award is deficient and direct that the parties
submit new proposed awards that cure the identified deficiencies. To the extent it may do
so without violating confidentiality requirements, a summary of the disputed matter and
the arbitrator's decision may be published in an 1SO newsletter on 1SO's Home Page.

1.5.11.3 Where a panel of arbitrators is appointed pursuant to Section 1.5.1.2, a majority
of the arbitrators must agree on the decision. An award shall not be deemed to be
precedent except in so far as a future dispute between the parties involves the same
issue.

1.5.12 Compliance.

Unless the arbitrator's decision is appealed under Ssection 1.6, the disputing parties shall,
upon recaipt of the decision, immediately take whatever acticn is required to comply with
the award to the extent the award does not require regulatory action. An award that is not
appealed shall be deemed to have the same force and effect as an order entered by
FERC or any court of competent jurisdiction.

1.5.13 Enforcemant.

Following the expiration of the time for appeal of an award pursuant to Section 1.6.3, any
patty may apply to FERC or any court of competent jurisdiction for entry and enforcement
of judgment based on the award.

1.5.14 Costs.

The costs of the time, expenses, and other charges of the arbitrator shall be borne by the
parties to the dispute, with each side on an arbitrated issue bearing its pro-rata share of
such costs, and each party to an arbitration proceeding bearing its own costs and fees. If
the arbitrator determines that a demand for arbitration or responss to a demand for
arbitration was made in bad faith, the arbitrator shall have discretion to award the costs of
the time, expenses, and other charges of the arbitrator to the pravailing party.

1.6 Appeal of Award.
1.6.1 Basis for Appeal.

A party may apply to the FERC or any court of competent jurisdiction to hear an appeal of
an arbitration decision only upon the grounds that the decision is contrary to or beyond the
scope of this Agreement and to the extent relevant, the ISO Tariff and Protocols, United
States federal law, including, without limitation, the Federal Power Act, and any appficable
FERC regulations and decisions, or state law. Appeals shall, unless otharwise ordered by
FERC or the court of competent jurisdiction, conform to the procedural limitations set forth
in this Section 1.6.
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1.6.2 Appeliate Record.

The parties intend that FERC or a court of competent jurisdiction should afford substantial
deference to the factual findings of the arbitrator. No party shall seek to expand the
record before FERC or a court of competant jurisdiction beyond that assembled by the
arbitrator, except (i) by making reference to legal authority which did not exist at the time
of the arbitrator’s decision, or (ii} if such party contends the decision was based upon or
affected by fraud, collusion, corruption, misconduct or misrepresentation.

1.6.3 Procedures for Appeals.

1.8.3.1 If a party to an arbitration desires to appeal a decision, it shall provide a notice of
appeal to all parties and the arbitrator(s) within 14 days following the date of the decision.
Within ten days of the filing of the notice of appeal, the appealing party must file an
appropriate application, petition or motion with FERC for review under the Federal
Power Act or with a court of competent jurisdiction. Such filing shall state that the subject
matter has been the subject of an arbitration pursuant to this Agreement and, to the
extent relevant, the ISC Tariff and protocols.

1.6.3.2 Within 30 days of filing the notice of appeal (or such period as FERC or the count
of competent jurisdiction may specify) the appellant shall file the complete evidentiary
record of the arbitration and a copy of the decision with FERC or with the court. The
appellant shall serve on all parties to the arbitration copies of a description of all materials
included in the submitted evidentiary record.

1.6.4 Award Implementation.
Implementation of the decision shall be deemed stayed pending an appeal unless and
until, at the request of a party, FERC or the court of competent jurisdiction with which an
appeal has been filed, issues an order dissolving, shortening, or extending such stay.
A summary of each appeal shall be published in an ISO newsletter on the ISO Home
Page.

1.8.5 Judicial Review of FERC Orders.

FERC orders resulting from appeals shall be subject to judicial review pursuant to the
Federal Power Act.
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SCHEDULE L-1

REQUEST FOR APPROVAL OF CAPITAL ITEMS OR REPAIRS

This form shoukd be used to request ISO approval of Planned Capital ltems, Unplanned Repairs or
Unplanned Capital ltems pursuant to Sections 7.4, 7.5 or 7.6 of the Agreement.

CALIFORNIA INDEPENDENT SYSTEM OPERATOR
RELIABILITY MUST-RUN UNIT
CAPITAL ITEM AND REPAIR PROJECT REQUEST

Date: CA I1SO Project Number:
Facility: Unit:
Owner: Location:

This request covers:

( ) Capital Items for the next Contract Year (preliminary)
( ) Capital ltems for the next Contract Year (final)
(1}
()

Unplanned Repairs
Unplanned Capital items

Small Project Eatimate (other)

Identity separately each Capital Itemn included in a small project estimate projected to cost more
than $50,000.

Prolect Description: (describe the project and its major scope items - materials, new systems,
maodifications to existing systems, etc.)

Issued by: Randall J. Hickok Effective: January I, 2005
Vice President, California Assets

Issued on: November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Energy Oakland, L.L.C. Original Sheet No. 193
FERC Electric Tariff
Rate Schedule No. 2

Year | Labor | Material | Contract | Int Svc | Other | Material Over Totat | AD VAL Total Total
head Cost TAX |Expenditures| Financial
AEGE Costs

Prov for this project:

Include all assumptions including changes to unit parformance [efficiency, aux. power loads, etc.], impact
on Maximurmn Net Dependable Capacity, grid interconnection/metering impacts, etc.

Describe alternatives along with their major scope items. Also, compare the projected cost of these
alternatives with the selected alternative, and compare the unit performance impacts [efficiency, auxiliary
power demands, Maximum Net Dependable Capacity effects, etc.) of these alternatives against the
chosen alternative.
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Event Beqin Complete

Issued by: Randall J. Hickok Effective: January 1, 2005
Vice President, California Assets

Issued on: November 30, 2005



Unofficial FERC-Generated PDF of 20051202-0021 Received by FERC OSEC 11/30/2005 in Docket#: ER05-115-000

Duke Energy Oakland, L.L.C. Original Sheet No. 195
FERC Electric Tariff
Rate Schedule No. 2

SCHEDULE L-2
CAPITAL-ITEM AND-REPAIR-PROGRESS REPORT
CALIFORNIA INDEPENDENT SYSTEM OPERATOR

RELIABILITY MUST-RUN UNIT
CAPITAL ITEM AND REPAIR PROGRESS REPORT

Data: CA ISO Projact Number:
Facility: Unit:

Owner: Location:

Capital item or Repair:

Original In-Service Date: Current In-Service Date:
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SCHEDULE M
Mandatory Market Bid for Condition-2-Units
When Dispatched by the 1ISO

Energv Bid

The bid the Owner of a Condition 2 Fossil Fuel Unit must submit into Energy markets when dispatched by
the 1SO is given in Equation M-1a {for Units with input/output data in polynomial form) or Equation M-1b
(for Units with input/output data in exponential form}):

Equation M-1a
{Not Applicable)
Equation M-1b
A*(B+ CX+De™ *P'E
Energy Bid ($/MWh) = X

+ [Variable C&M Rate + Emissions Rate + Scheduling Coordinator Charge + ACA Charge)

Where:
« f{or Equation M-1a, A, B, C, D and E are the coefficients given in Table C1-7a;
e for Equation M-1b, A, B, C, D, E and F are the coefficients given in Table C1-7b;
o X is the Unit Availability Limit, MW

o P is the Hourly Fuel Price as calculated by Equation C1-8 in Schedule C using the Commodity
Prices most recently published befora the day the bid is submitted.

s Scheduling Coordinator Charge ($/MWh): The PX Administration Charge under the PX Tariff.

¢ ACA Charge (3/MWh). The applicable annual charge for short-term sales under 18 CFR Section
382.201 of the FERC Regulations.

* Variable O&M Rate ($MWh): as shown on Table C1-18

Equation M-2
{Not Applicable)
Ancillary Services Bid
The bid the Owner of a Condition 2 Unit must submit into Ancitlary Service markets when dispatched by
I1SO is as follows:
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Annual Fixed Annual Fixed
Irﬁmcﬂ!mﬂmumm.{ﬂ.._.___ r__lrﬂmmmnﬁnm___r
r 30 minutes x Unit's r Target - r Maxmum q r Terget 4
Ancltary Services | || HghestRampRate | * | Avatabis || * | | " Net || Avaiavie ||
Bid ($MWparhr) = | | fromSchedueA, | L Hous Il )| Dependape | L Hours 1
Lt MW/min d L cCapacity 4 4

Annual Fixed Revenue Requirement is shown in Schedule 8.

Target Available Hours is shown in Schedule B.
The product of 30 minutes timas the Unit's highest Ramp Rate in Schedule A shall not exceed the Unit's

Maximum Net Dependable Capacity.
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Schedule N-1
NON-DISCLOSURE and CONFIDENTIALITY AGREEMENT
for RESPONSIBLE UTILITY

[Name of Responsible Utility] (the “Responsible Utility”) acknowledges that Duke Energy Oakland LLC
("Owner”) and the Califonia Independent System Operator Corporation (ISO") (jointly, the “Providing
Parties” and severally, the °“Providing Party”} have agreed to provide certain information to the
Responsible Utility pursuant to certain provisions of the Must-Run Service Agreement (“MRSA®) between
Owner and 1SO and as required for settlement and billing of charges under Article 9 of such Agreement.
In order to permit the Responsible Utility to receive such Confidential Information from Owner or ISO
pursuant to the above-referenced provisions of the MRSA, the Responsible Utility and the Providing
Parties hereby agree as follows:

(1) For purposes of this Non-Disclosure and Confidentiality Agreement, the term “Confidential
Information”™ shall have the same meaning it has in Section 12.5 of the MRSA, a copy of which is
appended;

(2) The Providing Parties shall provide such Confidential Information pursuant to the terms of this
Non-Disclosure and Confidentiality Agreement;

{3) The Responsible Utility shall keep such Confidential Information confidential, shall use it only for
the pumposes related to the MRSA, and shall limit the disclosure of any such Confidential
Information to only those personnel within its organization with responsibility for using such
information in connection with the MRSA. Such personnel may not include any person whose
duties include (i) the marketing or sale of electric power or natural gas or gas transportation
capacity at wholesale or retail, (i) the purchase of electric power or natural gas or gas
transportation capacity at wholesale or retail, {iii) the direct supervision ot any employee with such
responsibilities, or (iv) the provision of electricity or natural gas marketing consulting services to
any employee with such responsibilities;

(4 The Responsible Utility shall assure that personnel within its organization read and comply with
the provisions of this Non-Disclosure and Contidentiality Agreement;

(5) The Responsible Utility shall use all reasonable efforts to maintain the confidentiality of the
Confidential Information in any litigation, and shall promptly notify the providing Party of any
atternpt by a third party to obtain the Confidential Information through legal process or otherwise;

{6) The Responsible Utility may use Confidential Information in litigation or regulatory proceedings
related to the Must-Run Service Agreement between Owner and ISO but only after notice to the
Providing Party and affording the Providing Party an opportunity o obtain a protective order or
other relief to prevent or limit disclosure of the Confidential Information.

The Responsible Utility agrees to be bound by the terms of Section 12.5 of the MRSA in the same manner
and to the same axtent as the Providing Parties. The person signing on behalf of the Responsible Utility
represents that ha/she is authorized to bind the Responsible Utility to the terms of this Non-Disclosure and
Confidentiality Agreement.
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The undersigned signatory represents that he/she is authorized tc bind the Responsible Utility, to the
tarms of this Non-Disclosure and Confidentiality Agreement.

Signature:

Name:

Title:

Responsible Litility:
Address:

Telephone:

Signature:;

Name:

Title:

Duke Energy Oakland, LLC:
Address:

Tealephone:

Signature:

Name:

Title:

California Independent System Operator Corporation
Address:

Telephone:
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Schedule N-2

NON-DISCLOSURE and CONFIDENTIALITY AGREEMENT
for PERSONS OTHER THAN THE RESPONSIBLE UTILITY

[Name of] (the “Receiving Party”) acknowladges (a) that Duke Enargy Qakland LI C("Owner”) has agreed
to provide Confidential Information to the California Agency pursuant to certain provisions of the Must-Run
Sarvice Agreement (“MRSA") between Owner and the Calfornia Independent System Operator
Cormporation ("tSO®), and (b) that Owner and ISC (jointly, the “Providing Parties” and severally, the
“Providing Party") may provide Confidential Information on a need-to-know basis to Owner's Scheduling
Coordinater, financial institutions, agents and potential purchasers of interests in a Unit; and, as required
for setttement and billing, to Scheduling Coordinators responsible for paying for services provided under
the MRSA between Owner and I1SO. In order to permit the Receiving Party to receive such Confidential
Intformation from Owner or 1SO, the Receiving Party and the Providing Parties hereby agree as follows:

(N For purposes of this Non-Disclosure and Confidentiality Agreement, the term “Confidential
Information” shall have the same meaning it has in Section 12.5 of the MRSA between Owner and
IS0, a copy of which is appended;

(2) The Providing Parties shall provide such Confidential Information pursuant to the terms of this
Non-Disclosure and Confidentiality Agreement;

(3) The Receiving Party shall keep such Confidential Information confidential, shall use it only for the
purposeas related to the MRSA, and shall limit the disclosure of any such Confidential Information
to only those personnel within its organization with responsibility for using such information in
connection with the MRSA upon their execution of this Non-Disclosure and Confidentiality
Agreemsnt. Such personnel may not include any person whose duties include (i) the marketing or
sale of electric power or natural gas or gas transportation capacity at wholesale or retail, (ii) the
purchase of electric power or natural gas or gas transportation capacity at wholesale or retail, {iii)
the direct supervision of any empioyee with such responsibilities, or (iv) the provision of electricity
or natural gas marketing consulting services to any employee with such responsibilities;

()] The Recelving Party shall assure that personnel within its organization authorized to receive
Confidential Information read and comply with the provisions of this Non-Disclosure and
Contfidentiality Agresment;

(5) The Receiving Party shall use all reasonable efforts to maintain the confidentiality of the

Confidential Information in any litigation, and shall promptly notify tha providing Party of any
attempt by a third party to obtain the Confidential Information through legal process or otherwise;
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The Receiving Party agreas to be bound by the terms of Section 12.5 of the MRSA in the same manner
and to the same extent as the Providing Parties. The person signing on behalf of the Receiving Party
represents that he/she is authorized to bind the Receiving Party to the terms of this Non-Disclosure and
Confidentiality Agreement.

Signature:
Name:
Company.

Title:

Reaceiving Party:
Address:

Telephone:

Signature:

Name:

Duke Enargy Oakland, LLC:
Title:

Add;ess:
Telephone:

Signature:

Name:

California Independent System Cperator Corporation
Title:

Address:

Telephone:
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SCHEDULE O

RMR Owner’s Invoice Process

The following principles and practices shall govern the submission of invoices to the ISO for Energy and
Ancillary Services provided under this Agreement ("RMR services"):

1 Invoices submitted by Owner to the ISO for BRMR services shall be clear, understandable and
complete.
2. The 1SO, all RMR Owners and Responsible Utilities shall agree on the RMR invoice template,

which agreement shall not be unreasonably withheld, prior to its implementation. The ISO shall
publish the current version of the RMR invoice template by including it on the ISO Home Page.
The I1SO will spacifically tell each Owner and Responsible Utility where on the ISO Home Page
this RMR invoice template can be found. Each Owner shall use the then current RMR invoice
template for invoicing RMR services for each Facility. The RMR invoice template may change
from time to time. The ISO shall notify the California Agency, all RMR Owners and Responsible
Utilities when a new agreed upon RMR invoice template has been placed on the ISO Home Page.

3. Subject to the provisions of paragreph 4 below, a Completed RMR invoice based on the version of
the RMR invoice template posted on the ISO's Home Page seven days prior to submission of the
invoice shall be deemed to satisfy the requirements of this Agreement. As used herein, the term
*Completed RMR invoice® means that: (a) all of the raw data required to calculate debits and
credits have been included; (b) all calculations have been performed in accordance with the
formulae in the current RMR invoice template, or in the event that Owner believes a conflict exists
between one or more formula(s) in the RMR Owner's invoice and the corresponding formula in
the RMR invoice template, such conflict has been identified and substitute equations have been
documented and used at the appropriate location(s) in the invoice; (c) linkages between invoice
lavels are identified; (d) all billing and service assumptions, data inputs and formulae reasonably
necessary to understand the derivation of each charge on the invoice has bsen included; and (e)
the invoice has been provided to the ISO and the Responsible Utility.

4. The Estimated RMR invoice or the Adjusted RMR invoice timeline set forth in the ISO's RMR
Payments Calendar (for the appropriate invoice) shall not commence, payments shall not be
made and interest shall not begin to accrue until a Completed RMR invoice has been submitted to
the 1SO and Responsible Utility.

5. In the event of any conflict between the RMR invoice template and this Agreement, this
Agreement shall govern. The Owner or Responsible Utility detecting the conflict shall promptly
give notice to the 1SO. The 1SO shall notify all RMR Owners and all Responsible Utilities as soon
as practicable after a conflict has baen identified.

6. If Owner identifles a conflict, Owner shall identify the conflict in its latter transmitting its completed
Estimated or Adjusted BMR invoice to the 1SO and include therein Owner's revised formula, which
will be effective until agreement has been reached among the 1SO, Owner, the other RMR
Owners and the Rasponsible Utilities on the correct formula, or a decision has been rendered
through ADR from which no further appeal is pessible.

7. An RMR Invoice Task Force has been formed with representatives from each of the RMR
Owners, the Responsible Utilities and the 1ISO. When a conflict has been identified, the 1SO,
Owner, the other RMR Owners and the Responsible Utility will participate in meetings of the RMR
Invoice Task Force to reach agreement on a revised AMR invoice template. The RMR Invoice
Task Force shall meet at least monthly until all conflicts are resolved.
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Once all conflicts have been resolved, the RMR invoice Task Force will meet approximately every
six months to address invoicing and payment issues.

8. The BRMR Invoice Task Force also shall be responsible for simplifying the RMR invoices so that
they are easlar to process and less burdensome to prepare.

9. To the extent that the Owner, the SO and the Responsible Utility have agreed, certain columns in
the Owner's RMR invoice template shall be standard for the Facility and shall not change. The
Owner shall not be required to complete such columns each month on its invoice for it to be
considered a Completed RMR invoice, unless the underlying information requirements change.

10. Owner shall supply monthly RMR Level 0-3 invoice information in accordance with the RMR
invoice template for each Responsible Utility service territory as follows:

1. Level 0: the summary invoice for Owner's total amount invoiced to the ISC for all of
Ownaear's Facilities;

2. Level 1: the summary invoice for all RMR Units at a Facility;

3. Level 2: the detailed calculated information for individual RMR Units at the Facility; and

4, Level 3: the detailed hourly data for individual RMR Units at each Facility.

Each invoice shall contain such other information as is necessary to perforrn the calculations,
including indicated netted meter reads, ISO Dispatch Notice information (both day-ahead, real
time, and adjustments), Owner's Availability Notice information and final market schedule
information. No quantities shall be left blank. Each assumption made by the Owner to perform a
calculation shall be listed and explained either in the appropriate Level 0-3 template under Notes
or in a transmittal letter accompanying the invoice.

The methods described shall be used to calculate quantities such as Hourly Fuel Price, Hourty
Emissions Cost and Start-up calculations used as input data in the RMR invoice template.

Owner shall indicate any data appearing on the invoice which it considers confidential.

Responsible Utility may use the data in accordance with Section 12.5 and Schedule N of this
Agreement.
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SCHEDULE P

Reserved Energy for Air Emissions Limitations

This Schedule P applies cnly to Units located within the San Diego Air Quality Control Basin {“Basin™.

1. For purposes of this Schedule P, the term Emission Limitation means present or future mitations
on the discharge of air pollutants or contaminants into the almosphere specitied by any federal,
state, regional or local law (“Clean Air Law”), by any regulation, air quality implementation plan, or
permit condition promulgated or imposed by any agency autharized under any such Clean Air Law
or by the judgment of any court of competent jurisdiction.

2. {a) Except as set out in Sections 2 (b) and {c}, it a Facility is located in the Basin and is
subject to an Emission Limitation that would imit the MWh that can be produced from the
Facility during the Contract Year or part thereof (such Contract Year or pan being referred
to as the "Limitation Period”), Owner shall, so long as some or all of the Units at the
Facility are operating under Condition 1, reserve for the Fagility for each Month of the
Limitation Perniod for dispatch under this Agreement, a quantity of MWh equal to the
average monthly Requested MWh for the Facilty for that Month in the 36 Months
preceding the next Contract Year (the "Monthly Reserved MWhH”).

(b) If there are less than 36 Months of Requested MWh preceding the next Contract Year,
the Monthly Reserved MWh for the Limitation Pericd shall be determined by agreement
between ISO and Owner. It Owner and ISO are unable to reach agreement by October
31 preceding the next Contract Year. Owner or ISC may refer the matter to ADR under a
schedule (specified by the arbitralor if the participants cannot agree) requiring a decision
within 30 days following appointment of the arbitrator.

(c) 0] If the Monthly Reserved MWh has been determined in accordance with Section
2(a) and this Agreement terminates as to a Unit at the Facility, the Monthiy
Reserved MWh shall be adjusted downward to the average of the Requested
MWh for the Units that remain subject to this Agreement for the same 36 Month
period previously used to calculate the Monthly Reserved MWh.

(i if the Monthly Reserved MWh has been determined in accordance with Section 2
{b) and the Agreement terminates as to a Unit at the Facility, the adjustment shall
be determined by agreement of Owner and ISO. If the Paries are unable to
reach agreement at least 45 days before the Agreement terminates as to the
Unit, Owner or ISO may refer the matter 1o ADR under a schedule (specified by
the arbitrator if the participants cannot agree) requining a decision within 30 days
following appointment of the arbitrator

3. The Monthly Reserved MWh are set forth on Schedule A. No less than 15 days befare the
beginning of each Contract Year, Owner shall make a Section 205 filing limited to changing the
terms of Schedule A to revise the Monthly Reserved MWh determined in accordance with Section
2. The revised Monthly Reserved MWh shall be effective from the first day of the Contract Year.

4. If the sum of the Billable MWh and Hybnd MWh during a Month is less than the Monthly
Reserved MWH. ISO may:
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{(a) carry forward into the following Months of the Limitation Period ail unused Monthly
Reserved MWh, provided the cumulative unused MWh that are carried forward into the
following Months may not exceed 20% of the aggregate Monthly Reserved MWh for the
remainder of the Limitation Perniod including the Monthly Reserved MWh for the Months
into which unused Monthly Reserved MWh are to be carried forward. or

{b} carry forward less than all unused Monthly Reserved MWh and release to Owner the
Monthly Unused Reserved MWh not carried forward.

1SO shall notity Owner of the amount of unused Monthly Reserved MWh to be carried forward
within 3 Business Days after the beginning of the next Month.

5. ISO may elect 1o reduce the aggregate Monthly Reserved MWh for the remainder of the Limitation
Period by notifying Owner not less than 5 days prior to the beginning of the Month in which the
reduction is 10 be effective. Notwithstanding the foregoing, if ISC or Owner forecasts that usage
will approach the Emission Limitation in the last Month of the Limitation Petiod, ISO and Owner
shall closely coordinate 1o release any unused Monthly Reserved MWh as soon as possible.

6. If there are unused Monthly Reserved MWh for the Facility remaining at the end of the Limitation
Petiod. ISO shall pay the Unused Emission Reserve Payment. The Unused Emission Reserve
Payment shall be the product of (a) the Unused Monthly Reserved MWh Payment Rate and (b)
the lesser of (i) the unused Monthly Reserved MWh carried forward by the 1SO into the last Month
of the Limitation Period and (i) the unused Monthly Reserved MWh remaining at the end of the
Limitation Period. The Unused Monthly Reserved MWh Payment Rate shall be $10 per MWh,
The Unused Emission Reserve Payment shall be included in the invoice for the last Billing Month
of tha Limitation Pericd.

7. It the 1ISO delermines that the Monthly Reserved MWh have become insullicient due to a Force
Majeure Event at the Facility or at Reliability Must-Run Units at another facility or because of an
outage on the ISO Controlled Grid or the Distribution Grid due to a Force Majeure Event, 1ISO may
request Owner to undertake, and if so requested, Qwner shall undertake all such necessary and
commercially reasonable measures approved in advance by 1ISO and the Responsible Utility to {a)
obtain, where possible, a modification or variance from applicable Emission Limitations, or (b)
procure necessary emission reduclion credits or allowances sufficient to offset emissions in
excess of Emission Limitations to enable Owner to provide additional MWh dispatched by the 1SO
to meet reliability requirements arising by reason of such Force Majeure Event. 1SO shall
reimburse Owner for all reasonable costs of procuring such emission reduction credits or
allowances.

8. If the 1ISO wishes to dispatch a Unit at a Facility that is within 5% of exceeding its Monthly
Reserved MWh for the Limitation Period, the SO shall first dispatch Units at other Facilities that
are not within 5% of the Monthly Reserved MWh during the Limitation Period if the other Unit(s}, in
the 1SQ's sole judgment, pravide equivalent reliability benefits,

9. It any Emission Limitation affecting the Facility materially changes, ISO and Owner promptly shall
renegoliate this Schedule P to reflect such change. If ISO and Owner are unable to agree on
revisions to this Schedule P, the Owner may file a revised Schedule P with FERC under Section
205 of the Federal Power Act tor the limited purpose of taking such changes in the Emissions
Limitation into account. Such filing may be with or without the concurrence of the 1SO, but ISO
reserves its right to protest any such tiing.
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