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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

San Diego Gas & Electric Company
Complainant
V. Docket No. EL03-131-000

California Independent System Operator
Corporation
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Respondent
ANSWER OF THE CALIFORNIA INDEPENDENT
SYSTEM OPERATOR CORPORATION TO
COMPLAINT OF SAN DIEGO GAS & ELECTRIC COMPANY

Pursuant to Rules 206(f) and 213 of the Commission’s Rules of Practice and
Procedure, 18 C.F.R. §§ 385.206(f) and 385.213 (2003), the California Independent
System Operator Corporation (“ISO”) submits this Answer to the Complaint and Request
for Fast Track Processing of San Diego Gas & Electric Company (“SDG&E”) filed on
June 2, 2003 (“Complaint”).! SDG&E seeks an exemption for SDG&E’s ‘self-provision
of Imbalance Energy’ on behalf of volumes transmitted over the Southwest Powerlink
(i.e., on behalf of “SWPL Energy”), from the Market Operations Charge (for 2001) and

the Ancillary Services and Real-Time Energy Operations Charge (“ASREO”) (for 2002

to the present), both elements of the ISO’s Grid Management Charge (“GMC”).?

! Because the Complaint lacks page numeration, the ISO has manually numbered the pages starting

with 1 on the first page of text, to allow for coherent citation.
2 Capitalized terms not otherwise defined herein are defined in the Master Definitions Supplement,
ISO Tariff, Appendix A, as filed August 15, 1997 and subsequently revised.



SDG&E seeks refunds plus interest for the amounts paid to the ISO since January 2001.
SDG&E further seeks reimbursement for its costs incurred in pursuing this matter.

As described below, the manner in which the ISO assesses the MO/ASREO
charge to SDG&E for SWPL Energy comports with the ISO’s filed rate; thus, neither an
exemption nor refunds are appropriate. Moreover, no conduct of the ISO justifies
sanctions in the form of reimbursement of SDG&E’s costs, which, as discussed below,
would be a sanction so rare as to be novel. For these reasons, the ISO respectfully
requests that the Complaint be rejected and sanctions be denied.

It is important to recognize that what SDG&E is really seeking is an exemption
from paying the GMC — not the total exemption which it sought (and failed to secure) in
the 2001 GMC proceeding, but a partial exemption that SDG&E alleges it deserves as a
result of incorrect statements of the ISO. As discussed below, SDG&E has not
demonstrated in its Complaint that such an exemption is justified, any more than it did so

in the 2001 proceeding.

I BACKGROUND

A.  Preface

The Southwest Power Link, or “SWPL,” is a 500 kV transmission line from
SDG&E’s Miguel Substation to the Palo Verde Nuclear Power Plant switchyard in
Arizona. At one time SWPL was owned entirely by SDG&E, but in the early 1980s
SDG&E transferred portions of SWPL to Arizona Public Service Company (“APS”) and

Imperial Irrigation District (“IID”), so that SWPL is now Jointly owned by SDG&E,



APS, and IID.> SDG&E serves as Scheduling Coordinator (“SC”) for the entire SWPL
line, submitting schedules to the ISO for SWPL transactions. The portion of the energy
flowing over SWPL to which the non-SDG&E joint-owners have Entitlement has beer;
described in these proceedings as “SWPL Energy.”

The ISO is sympathetic to any frustration with the specific circumstances that may
have contributed to confusion concerning its application of the MO/ASREO Charge to
SWPL Energy. The ISO’s erroneous characterization of the application of the
MO/ASREO Charge to SWPL Energy, and any delay in correcting that characterization,
were the result of mistake and miscommunication, not calculation or untoward intent. A
fuller explanation of those circumstances, and the facts underlying the mistake and
miscommunication, is found in sections II(D)(1) and II(A)(1)(a) of this Answer and in the
Affidavit of Kyle Hoffman (Attachment A).

Although it regrets these circumstances, the ISO does not believe they justified
SDG&E’s filing of this Complaint. The ISO respectfully submits that the Complaint

should be rejected and SDG&E’s request for sanctions should be denied.
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The segment of SWPL from Palo Verde to North Gila is owned by SDG&E, APS and IID in
shares of 76.22%, 11% and 12.78%, respectively. The North Gila to Imperial Valley segment is owned
by SDG&E and IID in shares of 85.64% and 14.36%. The remaining segment from Imperial Valley to
Miguel is owned solely by SDG&E. The entire line is in the ISO Control Area.

4 The term SWPL Energy in the GMC proceedings primarily refers to Energy that SDG&E is
obligated to schedule on behalf of APS and IID, and for which they contend they are unable to recover
GMC costs associated with such schedules from APS and IID. Complaint at 6. The load accommodation
arrangement, described infra in section II(A)(1)(a), may be differentiated as being Energy scheduled by
SDG&E for SDG&E’s own benefit — specifically to mitigate SDG&E’s costs in the real time Imbalance
Energy market to offset Energy required for losses associated with such transactions; costs which, again,
SDG&E presumably cannot recover from APS and IID.



B. Procedural History

2001 Proceeding

The ISO filed its initial unbundled GMC on November 1, 2000 (Docket No:
ERO01-313-000), and filed specific figures to which the rate structure would be applied on
December 15, 2000 (Docket No. ER01-313-001) (together, “the 2001 proceeding”). One
element of the 2001 GMC was the Market Operations (“MO”) Charge. The Tariff sheets
submitted with the filing described the MO Charge as follows:

The Market Operations Charge for each Scheduling Coordinator is

calculated as the product of the rate for the Market Operations Charge and

the Scheduling Coordinator's total purchases and sales of Ancillary

Services, Supplemental Energy, and Imbalance Energy (both instructed and

uninstructed). -

ISO Tariff, § 8.3.3 (emphasis added).

In cross-answering testimony filed on August 17, 2001, SDG&E witness Ali Yari
raised the issue of the assessment of the MO Charge on SDG&E “as it relates to
coordination of energy schedules” for the non-SDG&E owned elements of SWPL.
Ex. SDO-1 at 3. Mr. Yari argued that assessing the MO Charge on SDG&E on behalf of
SWPL Energy was inappropriate. Mr. Yari based this position primarily on the argument
that the SWPL transactions did not take place on the ISO Controlled Grid (Ex. SDO-1 at
8-9); that the rejection of Amendment No. 2 by the Commission prevent the ISO from
assessing entities that do not use the ISO Controlled Grid (Ex. SDO-1 at 10-11); that the

ISO’s past treatment of SWPL Energy indicates that the ISO did not consider the non-

SDG&E portions of SWPL to be part of the ISO Controlled Grid (Ex. SDO-1 at 11-12);



and that the principle of reciprocity should prevent the ISO from assessing the GMC on
entities in other Control Areas (Ex. SDO-1 at 7:11-24). Mr. Yari also suggested
application of the MO Charge was inappropriate under an arrangement between SDG&E
and the ISO enabling SDG&E to schedule additional Energy to cover estimated line
losses on SWPL. Ex. SDO-1 at 9.

The ISO responded to SDG&E’s testimony in rebuttal testimony filed on
September 27, 2001, addressing Mr. Yari’s arguments and explaining that SDG&E was
being assessed the MO charge on behalf of SWPL Energy due to the fact that
transmission losses on SWPL resulted in purchases and sales of Imbalance Energy.
Ex. ISO-34 at 15-16.

One week prior to the commencement of the hearing, the parties submitted to the
Presiding Judge a Joint Stipulation of Issues to be decided in the hearing. The issue
related to SWPL Energy reads as follows: “Is it Just and Reasonable to Assess
Components of the GMC on SWPL Energy?”

During the hearing in the 2001 proceeding, ISO witness Deborah A. Le Vine was
cross-examined about the manner in which the ISO assesses charges to SDG&E with
regard to SWPL. In this cross-examination, Ms. Le Vine primarily discussed whether the
non-SDG&E elements of SWPL were part of the ISO Controlled Grid or under ISO
Operational Control (Tr. 1861-62; 1865-72), how the GMC was assessed under the
settlement that prefdated the 2001 GMC (Tr. 1855-65), and whether assessing the non-
SDG&E elements of SWPL violated principles of reciprocity between Control Areas

(Tr. 1875-80). In addition, in response to questioning, Ms. Le Vine briefly addressed the



assessment of SWPL Energy for the Imbalance Energy associated with line losses, and
the fact that SDG&E estimates its losses ahead of schedule using a special load ID
(Tr. 1902-04).° —

In its post-hearing briefs, the ISO addressed SDG&E’s arguments concerning
whether it is just and reasonable to assess components of the GMC on SWPL Energy. In
a footnote, the ISO described (as it turned out, incorrectly) how such assessment was
made — i.e., that it was assessing the MO charge on SWPL Energy only for the portion of
Imbalance Energy necessary to cover line losses above the amount of energy pre-
scheduled by SDG&E. ISO Initial Brief at 45 n.27; ISO Reply Brief at 63 n.3.

The Initial Decision (“ID”) was issued on May 10, 2002.® The ID stated that the
discussion of issues contained therein was conformed to the Joint Stipulation of Issues.
ID at 65,073. Thus, the relevant issue for resolution was “Is it Just and Reasonable to
Assess Components of the GMC on SWPL Energy?” As described more fully below in

section II(A)(2)(a), the Initial Decision held that assessing the MO Charge on SWPL

Energy was just and reasonable. Id. at 65,136. The Initial Decision also repeated the

The relevant passage of Ms. Le Vine’s testimony reads:

What ends up happening is let's say that SDG&E for APS as an example, they have 100
megawatts that comes in at Palo Verde and they want to take 100 megawatts out of
Imperial interchange, what happens at those two ends, there are losses associated with
that, my understanding, for 100 megawatts there are about 13 megawatts of losses. What
you are doing now is scheduling a 13-megawatt load doing an inter-SC trade from
SDG&E to that transaction of 13 megawatts. So when we get all the meter reads, there is
no load and the 13 megawatts that is transferred in goes ahead and credits the losses that
are accumulated in that transaction. So there's no Imbalance Energy charge.

Tr. 1903:5-17.

6

California Independent System Operator Corporation, 99 FERC § 63,020 (2002) (“ID”).



ISO’s incorrect description of how much SDG&E was assessed in MO Charges. Id. at
65,136 n.130.

Briefs on Exceptions were filed on June 10, 2002, and Briefs Opposing Exceptioné
were filed on July 1, 2002. In its Brief on Exceptions, SDG&E again argued that SWPL
Energy should not be assessed any MO Charge for SWPL Energy, based largely on its
previous arguments concerning whether the non-SDG&E elements of SWPL were a part
of the ISO Controlled Grid, whether the Commission’s rejection of Amendment No. 2
demonstrated that the ISO could not assess entities not on the ISO Controlled Grid, and
whether the ISO’s assessment of these facilities violated principles of Control Area
reciprocity. In a footnote, SDG&E indicated that it was not being credited for self-
provision of Imbalance Energy, and argued (for the first time) that if it must pay the
Market Operations Charge for imbalances, the self-provided amounts ought to be credited
against the Market Operations Charge. SDG&E Brief on Exceptions at p. 37 n.41.

Since the Initial Decision upheld the ISO’s authority to assess the MO Charge to
SDG&E with respect to SWPL Energy, the ISO did not address any issue with respect to
SWPL Energy in its Brief on Exceptions or in its Brief Opposing Exceptions. SDG&E
did not file a Brief Opposing Exceptions.

On August 8, 2002, the ISO filed a Motion to Correct the Record in the 2001
proceeding. In this Motion (described more fully below in section II(A)(2)(b)), the ISO
acknowledged that, in effect and absent the proposed correction, inaccuracies existed in
the record with regard to how the ISO assesses SDG&E the MO Charge for SWPL

Energy: the ISO explained that, contrary to statements in the ISO’s briefs to the



Presiding Judge (or implications in cross-examination testimony, see Motion to Correct at
4) that the ISO assessed the MO Charge only on any real-time Imbalance Energy
necessary to cover line losses, the ISO actually assessed the charge on Energy scheduleci
by SDG&E to cover line losses, as well. The ISO noted, however, that it did not believe
the Initial Decision’s fundamental holding that the ISO has the authority to assess SWPL
transactions the MO Charge under the ISO Tariff was affected by the ISO’s correction to
the record. Motion to Correct at 1.

On August 23, SDG&E filed an Answer to the Motion to Correct. SDG&E
agreed that the record should be corrected as the ISO proposed. Answer at 2. SDG&E
also argued, however, that the ISO should either lose its ability to assess SDG&E for
SWPL Energy transactions altogether, (that is, provide SDG&E with a complete
exemption from the MO Charge with regard to SWPL Energy) or, in the alternative, be
required to assess SDG&E the MO Charge in the manner erroneously described in the
uncorrected record (that is, provide SDG&E with a partial exemption from the MO
Charge with regard to SWPL Energy). Id. In addition, SDG&E argued both that the
crediting was not a part of the ISO’s Section 205 rate filing (Id. at 12), and that it is a part
of the ISOs filed rate. /d. at 15. SDG&E did not explain this apparent paradox.

No party other than SDG&E filed any response to the ISO’s Motion to Correct.
Thus, since SDG&E in its Answer agreed that the record should be corrected, the ISO’s

Motion to Correct was unopposed.



On May 2, 2003, the Commission issued its order’ on the ID in the ER01-313
proceeding (“Opinion No. 463”). Opinion No. 463 did not separately address the issue of
assessment of the MO Charge on SWPL Energy, or the ISO’s Motion to Correct thé
Record or SDG&E’s Answer thereto. Based on the Commission’s statement that it was
affirming all aspects of the Initial Decision that it did not specifically discuss, it appears
the Commission upheld the ID finding on this issue, i.e., that it is just and reasonable to
assess the MO Charge to SWPL Energy.

On June 2, 2003, SDG&E filed both a Request for Rehearing of Opinion No. 463,
to the extent that opinion upheld the ISO’s authority to assess the MO Charge to SWPL
Energy, and the Complaint at issue here.

2002 Proceeding

The ISO filed its 2002 GMC on November 2, 2001(ER02-250-000). This filing
was amended on December 7, 2001 (ER02-527-000) (together, “the 2002 proceeding”).
In the 2002 filing, the name of the MO Charge was changed to the Ancillary Services and
Real Time Energy Operations (“ASREO”) Charge. No change in the method in which
SDG&E would be assessed the re-named charge on behalf of SWPL Energy was

proposed in the 2002 filing.
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463.

California Independent System Operator Corporation, 103 FERC § 61,114 (2003), Opinion No.



The Commission ordered that issues raised in the 2002 proceeding that also had
been raised in the 2001 proceeding “were pending before the Commission” and would
“be subject to the outcome of the administrative proceeding in the 2001 proceeding.”

At a pre-hearing conference on May 30, 2002, the Presiding Judge instructed the
parties to file a revised Preliminary Joint Stipulation of Issues that reflected rulings made
by the Presiding Judge at that pre-hearing conference regarding what issues remained in
the 2002 case. Among these rulings was that the issue of whether the ISO was crediting
SDG&E for self-provision of Energy to cover line losses, on behalf of SWPL Energy,
would remain in the proceeding. ER02-250 Tr. 151. The ISO, on behalf of all the
parties, submitted a revised Preliminary Joint Stipulation of Issues (“Joint Stipulation™) to
the Presiding Judge on June 6, 2002, which was consistent with her ruling on SWPL
Energy.

On August 6, 2002, due to success in the settlement process, the ISO filed a Joint
Motion for Suspension of the Procedural Schedule and Withdrawal of Request for a
Settlement Judge. In this Motion, the ISO indicated that it anticipated that the SDG&E
1ssue would be resolved on a separate track.

On September 10, after the ISO had filed its Motion to Correct the Record in the
2001 GMC proceeding, SDG&E filed a Motion for Summary Disposition in the 2002
GMC proceeding. In this Motion, SDG&E sought to have the ISO refund, with interest,

all ASREO paid by SDG&E apart from that portion associated with any imbalances not
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California Independent System Operator Corporation, 97 FERC 9 61,303 (December 20, 2001)
at 62,422,

10



covered by SDG&E’s ‘self-provision’. In an order issued September 25, 2002, the
Presiding Judge dismissed SDG&E’s Motion as improperly filed in the 2002 GMC
docket, but stated that she was doing so without prejudice to SDG&E’s right to re-file 1t
with the Commission in the 2001 GMC docket. September 25 Order at P 4. In a letter to
the Commission dated September 26, 2002, SDG&E stated that it would not refile its
Motion in the 2001 GMC proceeding, but would rest on its Answer to the ISO’s Motion
to Correct the record in that proceeding.

On October 17, the 2002 Settlement was filed. This Settlement resolved all issues
in the 2002 proceeding apart from that relating to the assessment of SWPL Energy.

The Settlement was certified to the Commission on November 12, and was

approved by letter order dated December 26, 2002.

II. ARGUMENT

SDG&E’s allegation that the ISO has failed to follow its filed rate is based on
three premises: 1) the ISO incorrectly described how SDG&E was assessed the MO
Charge in cross-examination testimony and briefs to the Presiding Judge; 2) the Presiding
Judge relied on this incorrect description in finding the ISO’s assessment to be just and
reasonable; and 3) Opinion No. 463 upheld the Initial Decision on this issue.

As explained below, SDG&E’s premises do not hold up and do not support its

allegation.
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A. The ISO Has Not Violated Its Filed Rate

Under Section 205(c) of the Federal Power Act,

every public utility shall file with the Commission . . . schedules showing

all rates and charges for any transmission or sale subject to the jurisdiction

of the Commission, and the classification, practices, and regulations

affecting such rates and charges . . . classifications, and services.
16 U.S.C § 824d(c). See also 18 C.F.R. § 35.1(a).

A public utility’s “filed rate” is the rate that it filed with the Commission and that
the Commission approved. In Kentucky West Virginia Gas Company, et al., v.
Pennsylvania Public Utility Commission., 837 F.2d 600 (3rd Cir. 1988), the court
explained that the filed rate doctrine means that “the rate filed with and approved by the
Federal Power Commission (FERC’s predecessor), is the only legitimate rate.” 837 F.2d
at 606, Citing Montana-Dakota Utilities Co. v. Northwestern Public Service Company,
341 US 246 (1951).

The ISO’s filed rate is its Tariff, including any provisions in that Tariff that
indicate the manner in which it assesses the MO/ASREQO Charge.— The ISO’s filed rate is
not changed by its description of this assessment during litigation, whether a footnote in a
brief or in an arguably ambiguous passage of cross-examination testimony — and
assuredly not when the ISO has corrected its erroneous description in an unopposed
motion. The ISO’s “practice,” as that term is used in Section 205, is what it actually does
and what its filed Tariff says it does — not what it mistakenly said it does. SDG&E

effectively acknowledged this fact in its Answer to the ISO’s Motion to Correct in the
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2001 proceeding, when it described as the ISO’s “current practices” the ISO’s assessment
of the MO Charge to SDG&E for the amounts of Energy SDG&E schedules to cover line
losses on SWPL, and when it acknowledged that the so-called “crediting” of that energy
for purposes of the MO Charge was not part of the ISO’s GMC filing under Section 205..
Answer of SDG&E to Motion to Correct at 2, 12.

The ISO did not file a rate designed to ‘credit’ SDG&E for ‘self-provision’ of
Energy on behalf of SWPL. Such a rate would, effectively, have been one that
specifically exempted SDG&E from the ISO’s consistent application of the MO Charge

to others. Nor did the Commission approve such a rate.

1. The ISO Did Not Violate the Rate it Proposed
a. The Rate and Charge Proposed by the ISO in its Tariff
Filings is that Applied to SDG&E and to All Other
Scheduling Coordinators
The ISO’s filed rate with regard to the MO Charge and the ASREO Charge is
contained in the Tariff sheets filed in the 2001 and 2002 proceedings, respectively:
In the November 1, 2000 GMC filing (for the 2001 GMC), the proposed ISO
Tariff sheets described the assessment of the MO Charge as follows:
The Market Operations Charge for each Scheduling Coordinator is
calculated as the product of the rate for the Market Operations Charge and
the Scheduling Coordinator's tofal purchases and sales of Ancillary

Services, Supplemental Energy, and Imbalance Energy (both instructed and
uninstructed).

ISO Tariff, § 8.3.3 (emphasis added).
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In the November 2, 2001 GMC filing (for the 2002 GMC), the proposed ISO
Tariff sheets described the assessment of the ASREO Charge as follows:
The Ancillary Services and Real-Time Energy Operations Charge for each
Scheduling Coordinator or Other Appropriate Party is calculated as the
product of the rate for the Ancillary Services and Real-Time Energy
Operations Charge and the Scheduling Coordinators or Other Appropriate
Party’s total purchases and sales (including out-of-market transactions) of
Ancillary Services, Supplemental Energy, and Imbalance Energy (both
instructed and uninstructed), plus 50% of effective self-provision of
Ancillary Services.’
ISO Tariff, § 8.3.3 (emphasis added).
The manner in which the charge is described in the filed tariff sheets is precisely
the same as how the ISO has assessed the MO/ASREO Charges since January 1, 2001.
Ironically, it was an effort on the part of the ISO to be accommodating towards
SDG&E in its role as SC for SWPL Energy that gave rise to the confusion on this issue in
the record of the 2001 proceeding. As described in the Affidavit of Kyle Hoffman,
included with this Answer as Attachment A, SDG&E approached the ISO to determine
how it might reduce its exposure for required purchases and sales of Energy from the
ISO’s markets. As described in the Affidavit, this was in the context of purchases and
sales of Imbalance Energy as a Market Settlement cost (i.e., for Energy as a commodity),

not for the administrative costs of such purchases and sales, which are recovered through

the MO Charge (for 2001) and the ASREO (for 2002 through today). Attachment A..

o It is important to differentiate the 50% assessment for self-provision of Ancillary services from

any concept of a discount for self-provision of Imbalance Energy. There is no special arrangement for
self-provision of Imbalance Energy.
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The ISO determined that, as an accommodation to SDG&E, it would assign a
separate load takeout point (i.e., a new load ID) to SDG&E, so that SDG&E would be
able to schedule Energy against a load accommodation (load for which Energy was no;
actually required) in order to cover its transmission line losses. This arrangement was
tailored to SDG&E’s specific needs, at its request, to facilitate its Energy portfolio
management and desire to self-provide its own Transmission Loss energy.'’ Attachment
A.

This arrangement was beneficial to SDG&E because it allowed SDG&E to self-
provide Energy to cover its anticipated line losses. Because each entity’s schedule must
be balanced between Energy supply and Load, in order for SDG&E to schedule Energy
to cover its estimated losses, it must have Load scheduled to match. With the load
accommodation the ISO provided, Load that did not actually require Energy could be
balanced against the Energy earmarked as self-provided Energy. In real time, of course,
the Load from the load accommodation did not show up on the system, and self-provided
Energy was free to offset the actual transmission line losses that occurred. The failure of
the Load from the load accommodation to show up on the system resulted in a positive

deviation from the Energy schedule SDG&E had submitted in the Day-Ahead or Hour-

Ahead markets. A positive deviation from the schedule results in a sale of the excess

10 In fact SDG&E’s SWPL cost concerns did not start with either administrative charges or Imbalance Energy

costs. Prior to those issues, SDG&E’s concern was that it not be liable for Transmission Loss assessments under
Section 7.4.2 of the ISO Tariff. That position, and the subsequent disputed issues related more specifically to
Imbalance Energy and MO/ASREO, have all the same root — a desire by SDG&E not to be liable for any SWPL
Energy charges, based on its view that the ISO lacks operational control of the non-SDG&E portions of that single
transmission facility.
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Energy in the ISO’s real time Energy market. The transmission line losses are a negative
deviation from the Energy schedule, resulting in a purchase of Energy from the real time
Energy market. In the ISO’s Market Settlement system, these positive and negative:
deviations from the schedule net out from an Energy standpoint. See Attachment A.
Therefore, because purchases and sales of Energy are computed on a net basis for Energy
settlement purposes, the load accommodation and accompanying Generation can offset
actual Energy required for transmission line losses, resulting in a lower exposure to the
spot or Real Time market for SDG&E. By allowing SDG&E a load accommodation, the
ISO in charging for Imbalance Energy gives full credit to SDG&E for its “self-provision”
of Imbalance Energy. Attachment A.

Although the ISO has facilitated this means for SDG&E to manage its own
Transmission Losses, and to track, estimate, and balance self-provision of Imbalance
Energy, the ASREO and MO Charge are designed to recover the administrative costs
related to the ISO’s costs of operating the Real Time Market, and not the actual balancing
energy itself, which is a Market Settlement. Attachment A.

In the case of the MO/ASREO Charge, the sale to the market resulting from the
positive deviation from the schedule (due to the failure of the accommodation load to
show up) is not netted against the purchase from the market resulting from the negative

deviation (resulting from the line losses). Attachment A. Instead, the MO/ASREO is

assessed based on the total purchases and sales — that is, the absolute value of all

16



purchases and all sales, with no netting between the categories.!' Attachment A. The
requirement that the MO/ASREO be assessed for both the positive and negative sides of
the Imbalance Energy equation for SDG&E, including its load accommodation schedule;
used to off-set imbalances associated with SWPL Energy line losses, is found in Section
8.3.3 of the ISO Tariff, quoted above, which states that the MO/ASREO Charge is
assessed on the “total purchases and sales” of Imbalance Energy."

This methodology is applied consistently to all SCs. The load accommodation
with regard to Market Settlements presents no basis for providing an exemption for
SDG&E from its rightful share of the MO/ASREO Charge. Despite the confusion in the
record of the 2001 proceeding, what the ISO actually does is follow the dictates of its
Tariff, and treat SDG&E in precisely the same manner that it treats all other SCs.

b. The ISO’s Testimony and Briefs Are Not a Part of Its
Filed Rate
SDG&E alleges that the ISO has violated its filed rate because the manner in

which the ISO assesses SDG&E became confused as the result of a single instance of less

than clear testimony on the stand and a footnote in a brief. Complaint at 1.

11

In the stakeholder process to design the GMC for 2004, three proposals have emerged, none of
which will retain application of the administrative charge to both the positive and negative deviations in
these circumstances. Therefore, rather than using the absolute value of the deviations, any ISO rate filing
for 2004 will provide for netting of such purchases and sales. The ISO will file an appropriate
amendment to the ISO Tariff and to Appendix F to establish this change in the calculation and assessment
of the charge.

12 The fact that the absolute value of purchases and sales is used for the MO Charge is illustrated
further in the 2001 Settlement Charge Matrix, which is discussed in the Affidavit and included as an
exhibit thereto.
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One can perhaps debate whether the ISO’s cross-examination testimony was
accurate, in that it referred to the “Imbalance Energy charge,” i.e., the charge for the
energy as a commodity, or ambiguous in that the reference could have been understooci
to refer to the administrative or MO Charge, i.e., the subject of the proceeding (although
not specifically referred to in the questioning at that point).”> Even if one assumes for
purposes of this proceeding that the testimony referred to the MO Charge, any error was a
result of miscommunication between ISO personnel, which also led to the incorrect
statements about the MO Charge in the footnotes to the ISO’s briefs; the record was
permitted to remain unclarified for a period of time before the error fully was
recognized, and then it was corrected. Such an error, however, whether just in the briefs
or even in the testimony, cannot be construed as altering the ISO’s filed rate.

Under Commission precedent, testimony is not a part of a public utility’s “filed
rate”. This is evidenced by case law in which the Commission or ALJ required a public
utility to file in its tariff certain provisions that had been previously found only in
testimony, before those provisions would become part of its filed rate. For example, in
Florida Power & Light Company, 9 FERC 61,366 (1979), the Commission ordered the
company (Florida Power & Light or “FPL”) to file a tariff including policy regarding
wheeling arrangements described in the rebuttal testimony of one of its witnesses. Had
the Commission considered the testimony to constitute part of the company’s filed rate,

no such additional filing would have been required.

B The text of the relevant answer is quoted in footnoteS, supra.
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Significantly, on appeal, FPL protested the requirement that it should file the
provision in question, because it did not desire to include a general wheeling provision in
its service — that is, it disagreed with the practice described in its testimony. The Couri
ruled that FERC had no authority to order such policy to be filed, or require the company
to provide such service. Florida Power & Light Company v. FERC, 660 F.2d 668 (5"
Cir. 1981). The court’s holding reinforces the point that testimony does not establish a
“filed rate” — it remained in the company’s discretion whether to adopt the policy
described in the testimony as its filed rate.

In Panhandle Eastern Pipe Line Company, 71 FERC 9§ 61,228 (1995), Panhandle
had originally included certain purchased gas expenses in its rate filing. During the
course of the hearing, Panhandle had occasion to submit revised figures in testimony.
The Commission noted that the revised figures contained in the testimony “never became
part of the filed rate and so were never effective.” 71 FERC at 61,858.

Moreover, in the 2001 GMC proceeding itself, intervenors complained that an
estimate utilized by the ISO to calculate the portion of a rate that should be assessed on
certain load was contained only in testimony. They contended that this violated the filed
rate doctrine. The Presiding Judge agreed, and ordered the estimate to be included in ISO
Tariff language on compliance. ID at 65,130. Clearly, neither the judge nor the
intervenors believed that testimony, even pre-filed testimony included with the ISO’s rate

case, constituted part of the ISO’s filed rate.'*

" Even if it were possible to construe disavowed testimony as constituting part of the ISO’s filed

rate, this “rate” could only be considered to have been in effect for the period prior to the ISO’s filing of
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If testimony cannot be considered a part of a utility’s filed rate, it should go
without saying that briefs cannot be, either. Briefs are of course designed to draw
together the evidence in a proceeding in such a way that it supports the arguments of thé
party sponsoring the brief. Briefs cannot create new evidence, nor can they influence the
filed rate. As litigation tools, they can have no part in filing a rate. Since arguments on
brief cannot rise even to the level of testimony (see Kootenai Electric Cooperative Inc., et
al. v. Public Utility District No. 2 of Grant County, Washington, 77 FERC 963,019,
65,103 (1996)), by no stretch can they be considered a part of a utility’s filed rate.

2. The ISO Has Not Violated the Rate Approved by the
Commission
a. The Holding of the Initial Decision that It is Just and
Reasonable for the ISO to Assess the GMC on SWPL
Energy is Not Materially Impacted by the Incorrect
Description

The relevant issue in the 2001 proceeding, as memorialized in the Joint
Stipulation of Issues, is “Is it just and reasonable to assess components of the GMC on
SWPL Energy?” The Initial Decision found that such assessment is just and
reasonable."

SDG&E makes much of the Presiding Judge’s statements at the May 30, 2002

conference and in her September 24 Order dismissing SDG&E’s Motion for Summary

its Motion to Correct the Record. Clearly, at that point, no one could have understood the crediting
mechanism as being a part of the rate the ISO proposed for 2001 or 2002. Under this scenario, the ISO
could be viewed as having violated its rate only until August 8, 2002

15

California Independent System Operator Corp., et al., 99 FERC § 63,020 at 65,136 (“ID”).
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Judgement in the ER02-250 proceeding, to the effect that she relied on the ISO’s
description of how it assessed SDG&E. Complaint at 13, 19, 22. These statements,
however, as noted by the Judge herself with regard to statements made at the pre-heaﬂné
conference,'® are dicta.

Moreover, SDG&E’s arguments in the 2001 GMC proceeding centered on the
issue of whether the ISO could impose GMC charges on SWPL Energy at all, and not on
the “crediting” issue. For example, in its initial post-hearing brief, SDG&E raised
arguments about whether the ISO could assess the GMC on transmission facilities that
are not a part of the ISO Controlled Grid (Initial Brief at 7-20); the reciprocal nature of
control area services (Initial Brief at 21); whether ISO services benefits retail load of
SDG&E’s partners on SWPL (Initial Brief at 23); and whether the ISO’s assessment of
the GMC on SWPL Energy was discriminatory (Initial Brief at 24-26). In its Reply
Brief, SDG&E raised similar arguments to those in its Initial Brief: it discussed the
crediting issue briefly, describing it as an “evidentiary loose end” that the Presiding Judge
need not reach in order to determine whether the ISO could impose the MO charge on
SWPL. Reply Brief at 13. SDG&E argued expressly that “imposition of the [MO

Charge] is improper without regard to whether SDG&E is permitted to self-provide the

16 At the May 30 pre-hearing conference, the Presiding Judge noted, with regard to an argument

regarding the 2001 ID counsel for SDG&E attempted to raise, “I think that it strengthens your position
not to have me issue what would essentially be dicta in this proceeding relative to the language contained
in that ID. It is what it is and it has to be interpreted by the Commission in the context of the record.”
ER02-250 Tr. 144 at 11. 19-24. Of course, at that point, the ISO had not filed its Motion to Correct the
Record; by the time the Commission considered the Initial Decision, however, the ISO had filed its
unopposed Motion, and so the Commission could consider the ID “in the context of’ the corrected
record. See section II(A)(2)(b), infra.
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imbalances and to whether the ISO in fact credits SDG&E’s self-provision.” Id.
(emphasis added).

The issue, therefore, was one of the ISO’s jurisdiction to assess SWPL Energy ir;
any manner, not whether “crediting” of self-provision ought to be an element of such
assessment. The ISO’s incorrect description of how SWPL Energy was being assessed
did nothing to prejudice SDG&E’s jurisdictional arguments concerning SWPL, which
were fully presented to, and found unpersuasive by, the Presiding Judge.

b. The Commission Upheld the Finding of the Initial Decision that
It is Just and Reasonable for the ISO to Assesses the GMC on
SWPL Energy With the Corrected Record Before It

As noted above, thé Commission affirmed the ID’s finding that it is just and
reasonable to assess the GMC to SDG&E on behalf of SWPL Energy. Opinion No. 463
at P 7. The ISO filed its unopposed Motion to Correct the record between the time the ID
was issued and the issuance of Opinion No. 463.

Motion to Correct the Record

The ISO filed the motion with the Commission to correct the record in the 2001
proceeding to remove the discrepancy between the its previous characterization of how
SWPL Energy for transmission line losses was assessed the MO Charge in 2001, and the
manner in which such assessment actually takes place pursuant to the ISO Tariff. The
Motion to Correct acknowledged that the Initial Decision recited the ISO’s incorrect
description of how SDG&E was assessed the MO Charge for SWPL Energy, and that the

Presiding Judge stated that “it is just and reasonable for SWPL Energy schedules to be
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assessed a share of the MO charge in this manner,” but also presented the ISO’s view that
the affirmative holding of the ID on the issue actually presented in the 2001 proceeding,
whether the ISO possesses the authority to assess the MO Charge on SWPL transaction;
at all, was unaffected by the correction of the record. Motion to Correct at 6. '’

The information contained in the Motion to Correct, i.e., the fact that the ISO was
not “crediting” SDG&E for the SWPL Energy self-provision for line losses in assessing
the MO Charge, and that it never has done so under the unbundled GMC, is undisputed.
See, e.g., Complaint at 19. No party — including SDG&E — opposed the Motion to
Correct, which indicates it should be granted.. See Williams Natural Gas Company, 43
FER.C. 161,227 (1988) at n. 56. It is clear the Commission had the accurate facts
before it, and had the correct description of the ISO’s filed rate to bring to bear in
considering whether it was just and reasonable for the ISO to assess SDG&E the MO
Charge on behalf of SWPL Energy — again, the only relevant issue of the 2001
proceeding. The Commission therefore must have found that the manner in which the
ISO actually assesses SDG&E, i.e., the ISO’s filed rate, was not material to affirming the
ID finding that assessment of the MO Charge with regard to SWPL Energy is just and

reasonable.'®

17

SDG&E accuses the ISO of “falsely alleging that the 2001 Initial Decision did not rely on the
ISO’s [incorrect] evidence in this regard.” SDG&E Motion at 3. For the reasons stated in section
(ID(A)(2)(a) above, and in the Motion to Correct, the ISO firmly denies that it made any false statements
in the Motion to Correct.

18 As noted in the text above, the result of the 2001 proceeding is controlling on the 2002 case, as

well.
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SDG&E’s repeated assertions that the Commission decision affirmed the Initial
Decision, and somehow this means the ISO is required to exempt SWPL Energy from its
share of the MO Charge, (see, e.g., Complaint at 10, 15, 24) are nonsensical. The;
Commission knew the ISO did not credit SDG&E, and that it was undisputed that the
ISO never had done so, when it issued its decision. Indeed, as noted previously, SDG&E
did not oppose the ISO’s Motion to Correct the Record explaining how the assessment
was actually accomplished. For the Commission’s silence on the issue of SWPL Energy
to be construed as requiring the ISO to charge SDG&E in a manner never intended under
its filed rate, and based, in SDG&E’s own words, on “false” testimony (Complaint at 22),
simply strains credulity.

Instead, the fact that the Commission found the ISO’s assessment of the MO
Charge to SWPL Energy to be just and reasonable, with the correct description before it
of how the ISO applies the MO Charge to SWPL Energy, demonstrates that the
Commission considered the ISO’s correction of the description of the application to have
no effect on the ID (or the Commission’s own) upholding of the assessment to SWPL
Energy.

It is clear from the above discussion that the ISO has not violated its filed rate, and

thus no refunds are justified.

D. Costs Are Not Warranted in this Matter
In its Complaint, SDG&E is seeking an award of its costs, including its legal

expenses. Complaint at 26.  The sanction sought by SDG&E is extraordinary in
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Commission practice, indeed, so extraordinary that it appears the Commission has never
imposed such sanctions on a party that did not volunteer for its imposition. The only case
cited by SDG&E in support of its request, Connecticut Yankee Atomic Power Company;
81 FERC 9 63,006 (1997), saw the award of sanctions by a Presiding Administrative Law
Judge where the company incurring the monetary sanction actually did not oppose the
sanction. 81 FERC at 65,039. The ISO emphatically does oppose such a sanction in this
case."”

The Connecticut Yankee case cited by SDG&E appears to be the one and only
instance in FERC and Federal Power Commission reported opinions in which monetary
sanctions have been awarded in a proceeding. The party bringing the complaint in
Connecticut Yankee could identify no other case in which attorney’s fees had been
awarded. The Presiding Judge in Connecticut Yankee discussed earlier cases that had
denied an award of monetary sanctions: the first case stated that “Relief so extraordinary
in character can be granted only in the clearest of cases,” Pennsylvania Power Company,
21 FERC 61,313 (1982) (denying costs despite “foot dragging” and “indifference” to a
discovery order), and the other two repeated that “clearest of cases” standard and found it
not met. See Central [llinois Public Service Co., 27 FERC q 61,079 (1984) (denying
costs of responding to a complaint that was “not well founded”); K.N. Energy, Inc., 25

FERC 9 63,007 (1983) (denying sanctions for failure to comply with discovery requests).

19 Moreover, although the Presiding Judge in Connecticut Yankee did not specifically rely on this

fact, the party seeking monetary sanctions did so as a “ ‘symbolic remedy’ . . . against Connecticut
Yankee’s equity owners.” 81 FERC at 65,037. In this case, of course, the ISO is a non-profit
organization and does not have “equity owners.” Any monetary remedy in favor of SDG&E would be at
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The ALJ in Connecticut Yankee found that the “clearest of cases” rule had been satisfied,
but also expressly relied on the acquiescence of the party agreeing to pay the monetary
penalty. 81 FERC at 65,038, ‘"

Further, while requests for attorney’s fees have become a boiler-plate item in
complaints filed with the Commission, it is not clear that the Commission possesses the
statutory authority to award attorney’s fees. As noted above, the monetary penalty in
Connecticut Yankee was purportedly based on attorney’s fees. That sanction, however,
was not opposed or tested before the Commission or the federal courts. Where the
Commission has spoken, it has pointed to federal precedent that puts the ability of the
Commission to assess attorney’s fees as a sanction in doubt. See Columbia Gas
Transmission Co., 53 FERC 9§ 61,169 (1990), noting that, as a general matter, “[t]he
award of attorney’s fees is exceptional” and citing Alaska Pipeline Service Co. v.
Wilderness Society, 421 U.S. 240 (1975) (holding that attorney’s fees are not ordinarily
permitted for a prevailing party in federal litigation in the absence of statutory authority).

As the statutory basis for the sanctions it is requesting, SDG&E cites only the
Commission’s “broad powers to adopt procedures appropriate to carrying out its statutory
responsibilities,” under Section 309 of the Federal Power Act (16 U.S.C. § 825h).
Complaint at 26. This provision does not provide a proper basis for imposing the cost

sought by SDG&E. While it conveys broad powers to the Commission, Section 309 is

used primarily as authority for substantive actions taken by the Commission in order to

the expense of the ISO’s other rate-payers (i.e., the Scheduling Coordinators); there simply is no other
source for such monies.
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carry out the provisions of the Federal Power Act, not for sanctions for procedural
conduct. In fact, the first case cited by SDG&E as support for the premise that Section
309 provides the Commission with broad powers deals with the Commission’s ability tc;
issue licenses for hydro-electric projects, rather than anything to do with sanctions. See
Niagara Mohawk Power Corp. v. FPC, 379 F.2d 153, 157 (D.C. Cir. 1967).

Even if the Commission determines that it does possess the authority to award
monetary sanctions in the form of costs, the ISO respectfully submits that this is not the
“clearest of cases” described by the Commission in Pennsylvania Power Co. As
discussed in this pleading, the ISO believes that its actions did not prejudice SDG&E,
because, as noted above, SDG&E’s position before the Presiding Judge was that the ISO
lacked authority to impose the MO Charge on SWPL Energy whether or not the ISO
“credited” SDG&E’s self-provision of Imbalance Energy. See section II(A)(2)(a), supra;
SDG&E Reply Brief at 13; and because, once the ISO confirmed that it had made an
error, the ISO brought the erroneous description to the attention of the Commission and
corrected the record, thus allowing the Commission to determine whether the
misstatement had any material impact on the holding that SWPL transactions may be
assessed the MO Charge.

1.  The ISO’s Actions Do Not Rise To a Level That Would Justify
Imposition of Costs

As noted above, in the 2001 GMC proceeding, the specific issue, as indicated on

the 2001 Joint Stipulation of issues, was “Is it just and reasonable to assess components

of the GMC on SWPL Energy?” The ISO’s testimony on this issue was accurate in
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detailing that it has such authority. Where the record became inaccurate, however, was in
the ISO’s explanation of how, exactly, the ISO assesses the MO Charge to SDG&E.

At page 9, footnote 20 of its Complaint, SDG&E alleges that the ISO provided an
incorrect answer to one of its data requests in the ER01-313 proceeding; this data request
was included with the record in that proceeding as Exh. No. SDO-10, and SDG&E
includes it with its Complaint as Attachment V.2° The ISO denies this allegation. The
data response describes the special arrangement between SDG&E and the ISO with
regard to SDG&E’s separate load I.D. used in scheduling Imbalance Energy for SWPL.
It says nothing about the assessment of the GMC. This answer is correct.

SDG&E’s main allegation is that ISO witness Deborah Le Vine provided
testimony on cross-examination that described the ISO’s policy of “crediting” SDG&E
for its self-provision. See, e.g., Complaint at 8, 11, and 25. In that testimony, Ms. Le
Vine described how losses create the need for Imbalance Energy. Ms. Le Vine stated that

What ends up happening is let’s say that SDG&E for APS as an example,

they have 100 megawatts that comes in at Palo Verde and they want to take

100 megawatts out of Imperial interchange, what happens at those two

ends, there are losses associated with that, my understanding, for 100

megawatts there are about 13 megawatts of losses. What you are doing

now is scheduling a 13-megawatt load doing an inter-SC trade from

SDG&E to that transaction of 13 megawatts.

So when we get all the meter reads, there is no load and the 13 megawatts

that is transferred in goes ahead and credits the losses that are accumulated
in that transaction. So there’s no Imbalance Energy charge.

20 SDG&E continues its allusions to incorrect ISO discovery in the 2001 proceeding at page 11 of

the Complaint. Nowhere does SDG&E allege that any 2001 discovery, apart from SDO-10, was
inaccurate; the ISO denies that any of its final discovery responses in that proceeding were inaccurate,

and specifically denies that its response to SDO-10 as included as Attachment V to the Complaint, is
inaccurate.
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Tr. 1903:5-17. This description is accurate in the context of purchases and sales of the
commodity of Imbalance Energy, which is the normal meaning of the term “Imbalancé
Energy charge.” The description is not accurate if one interprets the term “Imbalance
Energy charge” to include the administrative costs, which are the costs recovered through
the MO/ASREO Charge.”! Whether one should interpret the term that broadly in the
context of the questioning is debatable.

SDG&E further alleges that the ISO continued its characterization of the MO
Charge as including a “credit” to SDG&E for self-provision in the ISO’s briefs.
Complaint at 9 and 11. It is true, as noted earlier, that footnotes in the ISO’s Initial Brief
and its Reply Brief incorrectly described the application of the MO Charge to SWPL
Energy. ISO Initial Brief at 45; ISO Reply Brief at 63, n. 3.

SDG&E goes on to allege that the ID relied on the ISO’s incorrect information
regarding application of the MO Charge. Complaint at 2, and 9- 10. As described above
in section II(A)(2)(a), although the Initial Decision may have relied on the incorrect
description in discussing the assessment of SWPL, the details of how SWPL is assessed
were not material to the ID conclusion that it is just and reasonable to assess components

of the GMC on SWPL Energy. Moreover, the incorrect description certainly had no

bearing on the final outcome of the ER01-313 proceeding, as the correct information was

2 Ms. Le Vine further stated her belief, based on consultation with other ISO personnel, that to the

extent that SDG&E schedules the proper amount to offset its losses, “an Imbalance Energy charge is not
being accrued to that transaction.” Tr. 1904:7-11. Again, this is accurate with respect to the charge for
Imbalance Energy as a commodity, but not with respect to the administrative charge collected through the
MO portion of the GMC.
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presented to the Commission in the form of the ISO’s Motion to Correct the record prior
to the issuance of Opinion No. 483.

SDG&E appears to criticize the ISO for filing a Motion to Correct at all?
Complaint at 15. It would appear that, despite its lack of opposition to the Motion to
Correct, SDG&E would prefer for the ISO to leave uncorrected what SDG&E itself
characterizes as “false” testimony (Complaint at 22). SDG&E overlooks the fact, as
noted above, that the information contained in the Motion to Correct is undisputed. See,
e.g., Complaint at 19.

With regard to the 2002 proceeding, SDG&E alleges that the ISO was informed of
the fact that it was not “crediting” SDG&E for self-provision at least as early as March
15, 2002, and took no remedial action until it filed its Motion to Correct on August
8.Complaint at 13-14, n. 34.> The ISO acknowledges that the miscommunications it
experienced prevented the correct information from reaching the personnel and counsel
involved in the 2001 and 2002 proceedings in a timely manner.

Further, SDG&E alleges that in the 2002 proceeding, the ISO provided an
inaccurate response to SDG&E on March 28, 2002 to data request SDG&E-ISO-3(a),
included in Attachment W to SDG&E’s Complaint. The ISO admits that its initial

response was incorrect. The March 28 response indicated that Imbalance Energy that

22

SDG&E contends that the testimony of its witness, Sohrab A. Yari, filed on August 17, 2001
pointed out that the ISO had not credited SDG&E for its self-provision. Complaint at 10. The ISO
disagrees that Mr. Yari’s testimony can be interpreted in that manner, but the point is that SDG&E’s own
argument indicates it knew the facts as early as the date of that testimony. SDG&E then waited nearly
two years before filing its Complaint. Therefore, under the principle of “laches” SDG&E can be viewed
as having waived its rights for retroactive relief at this late date — any relief granted to such a delayed
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SDG&E self-provides will not be subject to the ASREO. This response was corrected by
the ISO, however, in an Amended Response provided to SDG&E on August 8. The
Amended Response refers SDG&E to the Motion to Correct the Record in the 200i
proceeding, filed with the Commission that same day.

As the Commission is likely all too aware, data requests often need to be corrected
during the course of a proceeding, as additional information or data is uncovered.
Therefore, it is patently obvious that an incorrect data response, corrected while the
record in the proceeding. remainéd open, does not rise to the level of conduct that
warrants sanctions in the form of costs to the opposing party. SDG&E contends that the
silence of ISO personnel and counsel at the pre-hearing conference in the face of
allegations that it was not crediting SDG&E “admits of no proper explanation.”
Complaint at 14, n. 34. In fact, the ISO personnel and counsel present were not cognizant
at that time that the ISO had described its assessment of SWPL Energy incorrectly in the
2001 proceeding — it’s that simple. Following the pre-hearing conference, a careful
examination of ISO practices was undertaken, and it was discovered that the ISO had, in
fact, made errors on the record of the 2001 proceeding. In light of this discovery, the ISO
filed its Motion to Correct the Record.

Therefore, the sum total of the ISO’s alleged misconduct in the 2001 proceeding
was to allow an incorrect characterization of the application of its rate to SWPL Energy

to be included in cross-examination and in footnotes in its briefs, and to correct the record

complaint should be prospective only. See, e.g., Powell v. Zuckert, 366 F.2d 634, at 635 (D.C. Cir. 1966),
and Northwest Pipeline Co., 56 FERC P 61,231, 61,890 (1991).
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with regard to that characterization. In the 2002 proceeding, the sum total of the ISO’s
alleged misconduct was to answer a data request incorrectly, and later correct it, and to
fail to “confess” at a pre-hearing conference when those present on behalf of the ISd
were still under the impression that the testimony and briefs in the 2001 proceeding were
correct.

Nowhere in its allegations does SDG&E indicate a reasonable motive on the part
of the ISO to perpetrate these errors intentionally. The ISO has gained nothing by its
actions; quite the contrary — as a result of its misstatements, the ISO finds itself embroiled
in unwonted litigation that should never have occurred.

In any event, the ISO’s actions cannot reasonably be construed as warranting the
penalty of reimbursing SDG&E’s costs -- a penalty, as discussed above, so unusual as to

be novel in FERC precedent.

2. TheISO Did Not Act With Wrongful Intent

SDG&E provides no support for its allegations of wrongful intent on the part of
the ISO and its counsel, and the ISO vigorously denies any such wrongful intent. What
happened was a regrettable, extended miscommunication within the ISO and among ISO
personnel and ISO counsel.

SDG&E accuses the ISO of using the “timing and substance” of its Motion to
Correct the Record in the 2001 proceeding “to abet an effort ...to prevent the Presiding
Judge from resolving the matter” in the 2002 case. Complaint at 16, n. 40. Further,

SDG&E claims that the ISO’s delay was “calculated to obtain for the ISO a conclusive
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procedural advantage on this issue.” This allegation is facially unsound, as the SWPL
Energy issue was specifically reserved for resolution after the settlement stipulation was
filed in the 2002 proceeding, and after the Settlement of all other issues was filed or;
October 17, 2002.

The ISO did not intentionally mislead SDG&E regarding the assessment of SWPL
Energy. The ISO never acted with the intent to mislead, nor did the timing of the ISO’s
correction in any manner reflect, as SDG&E would have it, a desire on the part of the
ISO “to prevent the Presiding Judge from resolving the matter in the 2002 case.” The
fact of the matter is that the erroneous statements regarding the method by which GMC is
assessed to SWPL transactions were an honest mistake. If the ISO personnel and counsel
involved in these proceedings had realized sooner that SDG&E’s claims that the ISO was
not crediting SDG&E for self-provision on behalf of SWPL Energy were correct, they
would have corrected the record in the 2001 case as soon as this fact was clear. The ISO
notes, again, that it certainly was not to the ISO’s advantage to have the matter come to
light at the late date it did.

The ISO respectfully submits that its course of actions in this matter did not rise to

the level — the “clearest of cases” —that might justify sanctions.
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III. Conclusion

Wherefore, the ISO requests that the Commission reject SDG&E’s Complaint and

deny SDG&E’s request for sanctions.

Respectfully submitted,

Charles F. Robinson J. Phillip Jordan

General Counsel Julia Moore
Anthony Ivancovich Theodore J. Paradise

Senior Regulatory Counsel Swidler Berlin Shereff Friedman, LLP
Stephen A. S. Morrison 3000 K Street, NW

Corporate Counsel Washington, DC 20007
The California Independent System Tel: (202) 424-7500
Operation Corporation Fax: (202) 424-7463

151 Blue Ravine Road
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Fax: (916) 351-4436
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ATTACHMENT A



THE UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

San Diego Gas & Electric Company
Complainant
V. Docket No. EL03-131-000
California Independent System

Operator Corporation
Respondent

N’ S N N N N N N’

AFFIDAVIT OF KYLE HOFFMAN ON BEHALF OF THE CALIFORNIA
INDEPENDENT SYSTEM OPERATOR CORPORATION

1. My name is Kyle Hoffman, and I am currently employed by the California

Independent System Operator (ISO) as Manager, Client Account Management.

My business address is 151 Blue Ravine Road, Folsom, California 95630.

2. Within Client Relations, the Account Management group serves as the primary
point of interface with the ISO’s Market Participants. We represent all of the
ISO’s functional departments to our customers. As Manager of this group, I also
serve as an Account Manager with responsibility for interfacing with our business
associates, transmission owners, and scheduling coordinators (SCs) -- the ISO’s
clients. An Account Manager’s primary duty involves facilitation and resolution
of issues involving the scheduling, dispatch, and settlement of power flow on the

California electric transmission grid and within the ISO Control Area. The Client



Relations department facilitates training sessions for our clients on use of the ISO
Scheduling, Metering, and Settlements systems. Account Managers actually
present the ISO settlements training sessions. As such, we have extensive
knowledge of the ISO’s Settlements systems, Tariff settlement equations, and

rate design construct.

Prior to joining the ISO, I was an Executive Consultant with Resource
Management International, Inc. (RMI, now Navigant) and Utility Management
Solutions (UMS). While with Pacific Gas and Electric Company (PG&E), I held
various natural gas and electric engineering and management positions with direct
responsibility for marketing/sales, community and governmental relations,
customer service, engineering, maintenance, operations, and construction. I
received my Bachelor of Science degree in Mechanical Engineering from the

University of California, at Davis.

Market Settlements and Administrative Settlements are
Handled Differently by the ISO
The ISO issues two separate sets of settlement invoices per month. The first is the
Market invoice (both a Preliminary and a Final), which reconciles all “Market”
related settlements for each SC that participated in the ISO Markets for the month.
Market settlements relate to the purchase or sale of energy and Ancillary Services
(A/S), transmission usage, and related charges for SCs scheduling power flows

within the ISO Control Area. In each ISO Market transaction, typically one SC



sells energy or A/S to another SC or other SCs, which purchase the service at a
price based on the clearing price in the respective ISO Market. The resulting ISO

settlements reflect the financial exchanges between Market Participants.

An invoice to support ISO Administrative activities (both Preliminary and Final)
is also issued to SCs. These invoices bill SCs for the Grid Management Charge

(GMC). The GMC recovers the cost of operating the ISO.

At present there are three categories of GMC charges: the Control Area Services
Charge (CAS), the Congestion Management Charge (CONG) and the Market
Operations Charge (MO, now called ASREO). The first category recovers tﬁe
cost of the ISO’s provision of traditional control area operations and scheduling
services. The second relates to management of transmission access/usage and
operation of the congestion mitigation markets. The third category, the
MO/ASREO Charge, is designed to recover the ISO’s costs of operating the Real
Time Energy and Ancillary Services Markets, or otherwise procuring energy and

Ancillary Services for the benefit of all Market Participants.

The “Market” settlements and the “Administrative” settlements are separate and
distinct. As noted above, they appear on separate invoices. Imbalance Energy is

settled as a Market charge. The GMC associated with any Market energy

transaction is collected as an Administrative charge.



The former Market Operations Charge, and current Ancillary Services and Real
Time Energy Operations (ASREO) Charge, treats each negative or positive
energy deviation as a separate transaction, a purchase or sale of Imbalance Energy
respectively, with each transaction subject to the Market Operations/ASREO

Charge. This construct resulted from a stakeholder process.

It is important to remember that each entity’s schedule must be balanced between
energy supply and load. The positive and negative energy deviations described
above occur in the following manner for each schedule: When an entity provides
more energy in real time than it has scheduled with the ISO in order to balance its
anticipated load, this is a positive deviation from its schedule, and results in a
sale of the “extra” energy into the Real Time Energy Market. (The same sale of
“extra” energy occurs when the entity withdraws less energy to serve load in real
time than it has scheduled; this is a “positive” deviation from its scheduled load.
When an entity does not provide all of the energy in real time as was scheduled,
this is a negative deviation from its energy schedule, and results in that entity
purchasing energy from the Real Time Energy Market to meet that “shortfall.”
(The same purchase of “shortfall” energy occurs when an entity withdraws more
energy in real time to meet load than it had scheduled; this is a “negative”
deviation from scheduled load. The energy purchased or sold as a result of
individual schedule deviations is called “balancing energy”, as it is used to

balance the entity’s schedule; under the ISO Tariff, it is referred to as Imbalance
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Energy (because it is used to meet “imbalances” between supply and demand for

energy in real time).

San Diego Gas & Electric Company
San Diego Gas & Electric Company (SDG&E) has a special arrangement for the
settlement of its Market charge for Imbalance Energy with regard to the APS/IID
(i.e., Arizona Public Service and Imperial Irrigation District) power schedules on
the SWPL. This arrangement developed in late 2000 and early 2001, when energy
prices became very high as a result of the energy crisis in California. It is
important to note that although SDG&E disputed its GMC charges prior to this
time, alleviating these Administrative charges was not the purpose of the special
arrangement. SDG&E was being charged quite a bit of money for the
transmission losses assessed to their APS/IID wheel-through transactions (that is,
power schedules on the portion of SWPL not owned by SDG&E) with regard to
Market energy settlement. SDG&E was looking for any way to manage its
Imbalance Energy price exposure. (Indeed, prior to that, SDG&E challenged the
assessment of transmission line loss charges, which are applied to all parts of the
ISO Controlled Grid.) After several discussions with SDG&E about this issue,
we resolved to provide SDG&E with a load ID (i.e., an identification number) as
an “accommodation” to SDG&E, so that SDGE could schedule additional energy
using the load ID accommodation. SDG&E’s scheduling of this additional load,
and its scheduling of the additional energy needed to keep its schedule in balance,

would create a positive energy deviation in the ISO's settlement system that
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would offset the negative energy deviation resulting from the application of
transmission losses to the wheel-through schedules. The offset would be either
total or partial, depending on how closely the amount of additional scheduled
energy matched the amount of actual transmission losses. This strategy was
received kindly by SDG&E and it produced the intended effect, i.e., it reduced

SDG&E's Imbalance Energy price exposure.

The load ID given to SDG&E was an accommodation made to SDG&E by the
ISO. SDG&E did not have a Meter Data Acquisition System, and, therefore, was
incapable of submitting meter data to the ISO. The ISO set up this load ID so that
the ISO could automatically write a zero into its system for load associated with

this load ID, purely as an accommodation to SDG&E.

SDG&E prefers to self-provide energy from its own sources to cover the
Transmission Loss (TL) allocation that accrues to the import side of a “wheel
through” transaction (even when that wheel through is transacted under an
Existing Transmission Contract (ETC)). SDG&E’s practice is to estimate its TL
allocation in MWSs, then procure and schedule this amount of energy in the
forward market, along with offsetting load using the accommodation load ID, in
order to, in effect, “self-provide” its own Transmission Losses. SDG&E must
schedule this energy to load (although the energy is actually intended to offset its
TLs) due to the ISO system requirement for balanced forward market schedules.

Since the load does not actually exist, a zero meter read for the hour is reported
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and the ISO’s settlement system credits SDG&E for this excess energy. Thus,
this excess energy appears as if it were a sale to the ISO’s Real Time Energy
Market. Conversely, the Transmission Losses appear as a purchase from the

ISO’s Real Time Energy Market.

The excess energy (energy credit) SDG&E scheduled to serve load offsets the
Transmission Losses (energy debit) that accrue to the import side of the wheel-
through transaction. If SDG&E is very accurate in its TL estimates, its portfolio
energy transactions, which are settled as “market” charges, may net out and
offset each other, credit and debit. In that case, the result is no Real Time

balancing energy “Market” settlement.

However, “Administrative” charges, which are separate and distinct from the
“Market” charges, as described above, still accrue to SDG&E in the above
scenario. Thus, the Market energy settlement may be relatively small, if SDG&E
closely manages its Real Time energy deviations. The ISO Administrative
settlements system, however, treats the two Real Time transactions involved in
this arrangement as a separate purchase and a separate sale; i.e., the sale of Real
Time energy due to the overscheduled load and the purchase of Real Time energy
due to the Transmission Losses assessed on the import side of the wheel-through
transaction. For this reason, two Administrative charges (the MO or ASREO
Charges) accrue under the present Administrative charge construct, consistent

with the present Tariff equations (i.e., “total purchases and sales of Imbalance
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Energy”): one on the load deviation for the extra scheduled energy and one on

the import deviation for Transmission Losses.

The fact that both Real Time transactions get charged the Administrative charge is
made clear in Section 8.3.3 of the ISO Tariff, which states that the MO/ASREO
Charge is assessed on the “total purchases and sales” of Imbalance Energy. The
charging of both transactions was also made clear in the 2001 Settlement Charge
Matrix, which was distributed to Market Participants in November of 2000 to
prepare them for the 2001 GMC, and which is included as Exhibit 1 to this
Affidavit. On page 7 of the matrix, it is indicated that for charge type 0523 (the
MO Charge) the billable quantity would be the “Aggregate of the absolute values
of the hourly purchases/sales of Ancillary Services and 10-Minute Imbalance

Energy.”

All Scheduling Coordinators are Treated the Same
All ISO Scheduling Coordinators are subject to the same MO/ASREO Charge
construct. Any SC that elects to cover its own Transmission Loss allocation or
performs load following by managing its own deviations in Real Time, thus
intentionally deviating from its final Hour Ahead load or generation schedules,
will incur the MO/ASREO Charge for participation in the ISO Real Time Energy
Market. To the extent that an SC successfully matches Real Time energy
deviations or offsets its TL allocation, it will incur no charge in the “Market”
Energy settlement. However, these equal and offsetting managed energy

deviations appear as independent Real Time Energy Market transactions — a sale
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to the Market for excess energy provided in Real Time or a purchase from the
Market for energy deficiencies, e.g., Transmission Loss accrual. Both
transactions in the Real Time Energy Market receive the MO/ASREO Charge for
Market participation, consistent with the present ISO Tariff and the Tariff-based

settlement equations for the GMC.

Energy deviations within an SC portfolio are netted each hour in the Market
settlements system because system energy settlements must balance out, with all
metered energy onto the grid (Generation and Imports), reconciling with all
metered energy off the grid (Loads and Exports). To do otherwise would result in
Unaccounted for Energy (UFE), a double counting of actual grid power flow.
This netting of the actual Market energy settlement is consistent with the presént

Tariff equations and rate design.

It is recognized that the two design constructs — Market charges and
Administrative charges — do not align. But each has its internal logic, and both
follow the current ISO Tariff and the Tariff-based equations used in the Market
and Administrative settlements. To repeat, the billing determinant for the
MO/ASREOQO Charge was determined to be, and is stated in the ISO Tariff to be,
each MW of energy deviation by resource — the “total purchases and sales” of
Imbalance Energy (Section 8.3.3 of the Tariff). Thus, if an SC chooses to “self-
provide” its own energy to cover its Transmission Loss obligation, the energy

deviation attributable to the Transmission Loss and the excess energy procured
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and scheduled as load by the SC to cover this deviation appear as two separate

Real Time Energy Market transactions, both subject to the MO/ASREO Charge.

Construct for Charging MO To Be Changed in 2004

The construct of recognizing that each deviation is a separate Real Time
transaction whenever an entity purposely over-schedules energy (by using
accommodation load) to cover line losses is eliminated in the proposed 2004
GMC rate design. Of the three proposals resulting from the ongoing stakeholder
process to design the 2004 GMC, none retains this construct. At stakeholder
request, the two transactions in Real Time resulting from self-provision of energy
to cover Transmission Losses will be cumulative and offsetting: The
MO/ASREO Charge (however it is named in the 2004 GMC filing) will Be
applied to “net” portfolio energy deviations, as is presently done for the Market

energy settlement.

10



Further affiant sayeth not.

I swear that the facts contained in the affidavit provided above are true to

the best of my knowledge, information, and belief.

Kyle Hoffmad

Subscribed and sworn to before
me on this 13" day of June, 2003.

Notary Public:

oy =

My Commission Expires: /- 7, Y a



Exhibit 1
to the Affidavit of Kyle Hoffman

The 2001 Settlement Charge Matrix
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CERTIFICATE OF SERVICE

I hereby certify that I have caused the foregoing document to be served by first
class mail, postage prepaid, upon each person designated on the official service list

compiled by the Secretary in this proceeding.

Dated at Washington, D.C. this 16™ day of June, 2003.

QWX

Tulia Moore






