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February &, 20411

Hon. David P. Boergers, Secretary
Federal Energy Regulatory Commission
888 First Street, N.E.

Washington, D.C. 20426

RE:  Miramt Delta, LLC and Mirant Potrero, LLU
v. California fndepepdent Svstem Operalor Corp.
Docket No. ELOT- 25000

Dear Secretary Boergers:

Please accept for filing in the above-referenced dockets an onginal and 14 copies of the
joint “Complaint and Request for Fast Track Processing of Mirant Delta, LLC and Mirant
Potrero, LLC." Enclosed are two extra copies; please date/time stamp the same and provide
them to the courier in attendance.

Amny questions regarding this filing should be directed to the undersigned. Thank you for
your cooperation regarding this matier.

Very Truly Yours,

James C, Beh

Attomey for Mirant Delta, LLC and
Mirant Potrern, LLC

Enclosures
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COMPLAINT AND REQUEST FOR FAST TRACK PROCESSING
OF MIRANT DELTA, LLC AND MIRANT POTRERO, LL.C

Pursuant to Rule 206 of the Rules of Practice and Procedure of the Federal Energy
Regulatory Commission {“Commission™), 18 C.F.R. § 385.206 (2000), Mirant Delta, LLC and
Mirant Potrero, LLC (collectively, “Mirant™) respectfully submit this Complaint and Request for
Fast Track Processing (“"Complaint™) against the California Independent System Opcrator
Comporation (“1507).

While Mirant continues to comply with a federal order to supply power to California
despite the rapid deterioration in prospects for payment, it has been subjected to a series of
actions of California state agencies that openly flout the exclusive authority of the Commission
to regulate in the national interest and to treat energy producers and consumers fairly, By
unilaterally implementing a tari ff amendment removing all semblance of payment security in

flagrant viclation of the filed rate doctring, the California agencies have effectively hijacked



Mirant's assets. The Commission must act with utmost expedition to protect and enforce ils
authority and jurisdiction and to restore fairmess and stability to national energy policy and 1o
efforis to resolve the power crisis in California.

L. SUMMARY OF ARGUMENT AND REQUESTS FOR RELIEF.

[n response 1o the escalating power crisis in California, Mirant has continually made
every effort, consisient with health and environmenial safety, to keep its generation unils on-line
and available fo meet the critical need for power. Moreover, Mirant has continued to deliver
power at historically high availability levels notwithstanding the likelihood of non-payment from
the California utilities which are the largest purchasers in the California market.

While Mirant is willing 10 do its fair share to meet the needs of the California
marketplace, the commercial reality i that few other parties appear willing to do the same.
Through its stubbom insistence (o maintain retail rates at levels below 1996 levels, the Califormia
Public Utilities Commission (“CPUC™) has made the deliberate choice not 10 require retail
customers to pay the actual costs of wholesale power, Moreover, faced with the deteriorating
credit quality of 1s largest purchasers, the [SO has chosen to ignore the provisions of its tarfl
that are intended to protect Mirant and other sellers from the obvious conseguences of large-scale
transactions with uncreditworthy buyers. Further, when the casily-foresccable defaults ocourred,
the IS0°s response was 10 1s5ue demand letiers o the non-defaulling parties requesting
assurances that they would continue to perform without regard for the defaults and with no
apparent mechanism for payment for their continuing service. Thus, the IS0 15 using ils
authornty to order generators to sell into a market with absolutely no hope of being paid. Itis
wholly arbitrary and unreasonable for any seller to be compelled 1o continee to provide service

indefinitely with ne provision for payment, and it is all the more outrageous when the party



seeking 1o force such a result — in this case the IS0 - is itself in material breach of its own
ohligations.

The relief sought by Mirant is simple. Through this Complaint, Mirant respectfully
requests: (a) that it be required to sell wholesale power only on commercially reasonable terms
that provide for adequate assurances of payment; (h) that the Commission order the IS0 not to
change its rates unilaterally in violation of the Filed Rate Doctrine; and (¢} that the Commission
require that the IS0 adhere to the specific provisions of its tan(T and Commission orders. These
requests scek nothing more than action by the Commission to restore the balance and integrity of
the market in order to provide a stable platform upon which longer-term solutions may be based.
Il. COMMUNICATIONS.

All correspondence and communications with respect (o this proceeding should be

addressed to the following:

Douglas L. Miller® James C. Beh®

Hugh M. Davenport leffrey M, lakubiak

Mirant Corporation TrouTMaN Sanpers LLP

1155 Perimeter Center West 401 9 Sireel, NJW., Suite 1000
Atlanta, GA 30338 Washington, D.C. 20004

(G78) 5T9-TH24 {202) 274-295()

* Persons designated to receive service pursuant to Rule 2010 of the
Commission®s Rules of Practice and Procedure, 18 C.F.R. § 385.2010 (2000).

Mirant Potrero (formerly Southern Energy Potrero, L.L.C.) is a Delaware limited liability
company with a direct 100-percent ownership interest in the 363 MW Potrero Power Plant
located at Potrero Point in San Francisco, Califormia. | received Commission authaority 1o sell
power and ancillary services at market-based rates through a letter order dated March 31, 1999,
in Docket No. ER99-1833-000, Mirant Dclta (formerly Southem Energy Delta, LLL.C.) 15 a

Delaware limited liability company with a dicect 100-percent ownership interest in the Pitishurg



and Contra Costa Power Plants, which are located respectively in Pittsburg and Antioch,
Califomia (“Delta Plants”). The Delta Plants have an aggregate generating capacity of
approximately 2,702 MW. Mirant Delta received Commission authority to sell power and
ancillary services at market-based rates through a letter order dated March 31, 1999, in Docket
No. ER99-1842-000. Mirant Amerncas Energy Markeung, LP, an affiliate of Mirant Delta, and
Mirant Potrero, acts as their scheduling coordinator with the 150.

. BACKGROUND.

The Comnmmission is well aware of the state of the Califomia energy markets and of the
financial condition of Pacific Gas & Electric Company ("PG&E™) and Southern Califormia
Edison Company (“Edison™). While the causes of the current market turmoil are the subject of
much debate, it 15 beyond dispute that a substantial supply shortage has resulted from the
combination of an increase in demand, the failure of the California utilities to construct any new
generation plants or major transmission facilities for more than a decade, and the implementation
of a state-regulated restructuring program that coupled generation divestiture with reliance on
spot markels. Morcover, wholesale prices, which had languished at low levels for several years,
have risen markedly since June 2000, due to & host of contributing factors, including extreme
weather, aging plants, substantial increases in natural gas prices, and unforeseen increases in
demand, These events and circumstances are well documented in the Commission’s two orders

in Docket Nos. EL00-95-000, ef of.,' as well as recent filines before the Commission.”

: Fan Dvege Gas & Elec. Co. v. ANl Sellers of Energy and Ancillary Swes., 93 FERCY 61,204 {2}
{“December 15 Ordec™); San Dicgo Gar & Elec, Co. v Al Sellers of Energy and Ancillory Sves,, 93 FERC 9 61,122
{ 200H0) [ “Movernber | Order™),

Sew, e, Answer of the California Power Exchanges Corporation to the Modion of PG&E to Stay
Liguidation of Its Block Foraard Contracts Pending an Accounting and Further rrder, Docker Mo, ERO1-1045-0400,
Jan, 26, HMr]



While the California utilities’ wholesale costs have increased, the CPUC has consistently
resisted allowing retail rates to rise to reflect the actual costs of wholesale power.” As a resull,
PG&E and Edison have incurred substantial unrecovered costs and are neanng insolvency,
according to recent audits conducted by the CPUC and statements of the utilities themselves.”
{Further, while the CPUC has shielded retail customers from these wholesale price increases,
customers in other states have been less fortunate, seeing the impacts of California’s regulatory
decisions drve up their prices through no fault of their own.) Ultumately, as the California
ulilities” credit problems began to drive suppliers from the California market, the United States
Department of Encrgy was forced to intervene and exercise extraordinary emergency powers lo
cormpel suppliers continue to sell power info California.”

In response to the looming credit problems of PG&E and Edison, the IS0, rather than
acting to enforce the credit support provisions of its own lan (T against the faltering utilities,
chose instead to ignore the application of these provisions with regard to PG&E and Edison,”

whose credit ratings have since plummeted to so-called “junk™ status or lower.” {As detailed

While the CPUC did suthorize a modest rate increase m January of 2001, this increase of approsomately
nine percent was far less ihan the increass in wholesale costs amd has done liblbe fo remedy the Califormia wiilities®
finamcial difficulties.

! See, e, PGEE Corporation, Securities and Exchange Commission Filing 8-KE, Jan. 17, 2001; Edison
International, Becurities and Exchange Commission Filing 8-K, Jen, 19, 2001,

! See, e.p., Dep't of Encrgy Press Release R-01-028, Energy Secretary Abrahem Extenily Emergency Orders
to Provide Natwral Gas and Elecivicity e Callforaia Utiliges, Jan, 23, 2001,

* Fee January 4, 2001, filing in Dockst Ko, ERD1-889-000, Amendment Mo, 36 to the 150 Tariff. These
provisions, setout at section 2.2.3.2 of the [S0 tariff, require Scheduling Coordinatess (o matisain an Approved
Credit Rating of 10 provide addivenal security. Scheduling Coordinavess that do aol meel these standards are subject
ta limitateons on rading set owt at section 1,273 of the [50 tanff,

! Fee Moody s Ciis Pacific G&FE ard Parent to Junk Staiuy, Reuters, Jan 17, 20010 {nofing sating, cwl for
PGS E on Jan, 17, 20, amd for Edison an Jam, 16, 2000, by both MMeody's Investor Services and Sandard &

Poor®s ).



infra, in s0 doing the IS acted umlaterally and without pror Commussion approval.) Not
surprisingly, the combination of the ISO ignoring its tariff’s credit support provisions and the
increasing inability of PG&E and Edison to salisfy their growing debis, has led to the inevitable
defaults. PG&E and Edison have both recently defaulted on sizable payments to commercial
creditors and on hundreds of millions of dollars owed to the PX." further placing into doubt their
ability 1o satisfy debts for prior energy deliveries, not to mention future ones.” These early
defaults have been followed by even larger defaulls in the 150 markets, and the utilities have
indicated that they are likely 10 default on additional payments in coming days and weeks unless
ihe situation changes dramatically.'” Further, the 150 recently saw its own credit rating cut to
"Drefauit’™ status as a result of its inability to make timely payments to markel participanis,
including generators.'’

The impact of these defaults on Mirant 18 matenal. On February 2, 2001, as a result of
the payment defaults of PG&E and Edison, Mirant was paid only approximately 51 million out of

a total of 362 million due to it by the [S0. Clearly, the 31 million payment to Mirant — less than

e et

! PG&E heas said that it wall pay only 13 percemt of the $1.048 billion it owes penerators, the PX, and the
50, Jonathan Stempel, Calill Urifiy Paeifle G&E Defnlis, Rewters, Feb, 1, 2000, See alie Califl Aszembly OK3
Power Bill oy Paeific Ges Defoule on Deby, Investor's Busmess Danly, Feb. 3, 2000, a1 A% (“Iavestor's 1), SeCal
Edizon Defawits or Commercial Paper, Beuters, Tan, 19, 2001 (noting commercial paper defaults of Edison on Jan
LG, 20081, and of PG&E on Jan, 17, 20010).

! In the meantime, Bdison reponedly made all interest payments on tax-exempt bonds backed by the uwnlicy

due Febraary 1, 2001, lacob Fine, Edizen Staved OfF Defaulr on Feb, 1, The Bond Buyer, Feb. 5, 2001,

" See Investor's [ See alve PGEE Cosporation, Securities and Exchange Commission Filing 3-K, Feb. |,
200U (imdicating its intent 1o make a total payment of only $161 mallwon towards over 51 llwn in debis with QFs
ard the PX and also statmg that 1 wall default on cenam commerncial paper obligations as they come duel; Edmson
Indemnatinal, Securities and Exchange Commdssicn Filing 8-K, Feb. 5, 2001 {identifying additeenal default on PX
dehd and estimating that an sdditional 733 million of payments to the 150, PX, and QFs will come due by the end of

Febrsary 2K ).

" See S&P Cuts Calf IS0 Debt Rating to Defaul, Reuters, Feb. 5, 2001,



five percent of the amount owed - is confiscatory and in violation of the Federal Power Acl.
This payment fails to cover even Mirant's fuel costs associated with energy production, much
less fixed costs and a return of or on investment. Al this point it is uncertain when and to what
extent Mirant may recover its outstanding receivables from the ISQ. Given that the California
utilities have no apparent ability to pay for power, action by the 150 to compel suppliers o
conlinie to serve is no different that a party plugging into the system and taking power without
paying. As noted above, Mirant 15 doing everything it can to have power available fo
Californians. All it seeks is to have a creditworthy buver as the counterparty to these
iransactions.

Yet even in the face of these unprecedented defaults, the ISO has failed to act o protect
the interests of the sellers that are expected to continue to deliver power. Indeed, despite the near
ingolvency of PG&E and Edison and lack of collateral behind their ISO purchases, on Tanuary
31, 20401, the 150 sought 10 secure assurances from suppliers that they will continue 1o provide
energy 1o the 130, regardless of payment defaults 1o such suppliers. In its letters, appended
hereto as Appendix 1, the ISO requested that each party “confinm in writing that it will continue
to comply in all respects with the terms and conditions of its [ Participating Generator Agrecment
(*PGA™)] with the 150 and, particularly its agreement to comply with the 150 Tariff, including
section 2,3.2, 2.5.3.4 and 5 of the [SO Tanff.”

In those samie letters, the IS0 acknowledged that Mirant will not receive full pavment for
electricity provided to the [SO, stating that:

As you are probably aware, recent Securities and Exchange
Commission filings by [the California utilities] indicated that the
IS0 may not be paid in full when settlement payments fall due on

February 2, 2000 In that event, 150 will make only pro rata
payments to suppliers for these services as provided in the Tanff.



Diespite these circumatances, the IS0 is committed to carrying out
its mizsion of ensuring reliable, continuing service to California

consumers and so asks for your commitment to comply with any
and all dispatch instructions 1o units covered by the PGA.

On February 2, 2001, Mirant responded to the 150, stating that “it intends to continue to
conduct its affairs in California in compliance with its contractual obligations and in accordance
with applicable law.” Mirant added that it “does not intend to prejudice or to waive in any way
any rights it may have under its contracts or applicable law,” and that it “expects that the 150 will
conduct its affairs in accordance with governing law, including, but not limited to, the specific
provisions of its FERC-approved tariff.” Copies of Mirant's February 2, 20001 letters are
appended hereto as Appendix 2.

In addition to ignoring its tariff with regard to credit protections, the 150 has also violated
specific provisions of the Commission's December 15 Order with regard to the composition of
the IS0 Governing Board. The Commission's order provided that the existing IS0 Board he
replaced with a non-stakeholder Board whose members are independent of market participants. .
Om January 18, 2001, however, Governor Gray Davis of California signed a bill, AB 5, that
created a five member, governor-appointed 150 Board to replace the 26-member stakeholder
Board."” On January 24, 2001, Gov. Davis announced the appointment of the five members to

the redesigned Board." Lastly, on January 25, 2001, the then-current stakcholder Board

. San Diego Gas & Elec. Co. v Sellers of Energy and Arcillary Services, 93 FERC Y 61,294 (20:040).

" Bartha MeMeil Hamilton, Low Reserves Forced Early Decizion to Power Down, Wash, Post, Jan, 19,
2001, & ALS.

" Gov. Daviz Names Members of 150 Board, Azsoc. Press, Jan. 24, 2001 (“AP 17). Among tke members

appoantesd by the Governor are; (1) Carl Guarding, pressdent of the Silicon Valley Manufacturing Group, (i) Michael
Floria, semor attarmey For The Ltlny Beform Netwark, a consumer growp focusing on utility issues; (i} Maria
Contreras-Sweet, Gov. Davis's cabines-level advisor on basiness, transporation and howsing, and {iv) Tal Finney,
Crav, Dhavis's policy dirsctor. N,



members resigned from their respective positions, after Califormia Attorney General Bill Lockyer
sought a court order demanding that the stakeholder Board leave."® As demonstrated in detail
below, these achons of the State of Califormia are in direct violation of the Commussion’s
December 15 Order and disregard the Commission's exclusive regulatory autherity over the 1S0.

IV. ARGUMENT.

A, The Commission Should Act Tmmediately To Restore the Credit Provisions
of the 150 Tariff Or Should Require The Posting Of Equivalent Security,
Mirant Should Not Be Required To Perform Under The ISO Tariff And The
PGAs Unless And Until The 150 Complies With The Credit Requirements
Of The 1S0O Tarifl And The PG As.

The credit support provisions of the 150 Tariff, and their appropriate implementation, are
critical 1o the stable and efficient operation of Califomia’s energy markets. Because the 180
does not operale a traditional commodity market for energy, but rather pools supply and load, it
is necessary that the ISO impose certain credit requirements and minimum standards on both
buyers and sellers. The 150 itself admits that this type of protection is necessary for parties (o be
willing to trade in the 150 markets.'" However, rather than attempling lo retain the even-handed

credil provisions that serve 1o protect all market participants, the 150 simply waives the

application of these protections for the two largest buyers in the market -~ namely, PG&E and

* dim McLain, Stade Sevemps Power Diseibicnon Soard, Arer Busircismed, 25 Ovlers Restgor S Dureis Cow

Appaiat F-Member Poael, Yentura County Star, Jan. 27, 2000, a2 A0,

. The [50°s trarsmitial letwer sccompanying Amendient Mo, 36 siales

The credaworthisess providsens of the 150 Tarill wene the product of intensive
negotioteens, They were intended o provide Marker Pasticipams with the
finamceal security that ihey conseder necessary n order to operaze in Califorma
muarkets. These requiremends that Scheduling Coardinators [of Participanis]
provide security were deemed necessary becauses the 150 is not fiself tha
purchaser of electricity in the I50's markets. ...

Transmuttal Letier to Initial Filing, Califeraia fndependent Syares OQperatar Covp, Docket Mo, ERD]-88%9-000, ar 2
{Jan. 4, M0} {"Amend. Ma. 36 Transnunal Letter™),



Edison. To this effect, the IS0 unilaterally imposes great rsk on market sellers who either
choosc to or are required to supply cnergy to the [SO, without any assurance that the 1S0's two
largest buvers can ultimately pay for this energy.

The 150, however, makes no showing, or even attempied showing, of why altermative
credit support mechanisms cannot be developed. It appears that instead of seeking ways to
provide credit and stability to the market by creating a credit support mechanism comparable to
it creditworthiness standards, the IS0 has chosen to take the path of least resistance and simply
change the rules, ignoring all rationale for their existence in the first place.” 1t would be
unconscionable to permit the IS0 to waive credit provisions for buyers while continuing to
require sellers to provide power unconditionally, knowing that it has no ability o pay sellers al
this point in time. While it is well-recognized that the 150"s ultimate goal is to keep lights on in
California, its power 1o accomplish this task does not extend to the ability to confiscate suppliers’
property. [ndeed, some mechanism must be developed to ensure that sellers are paid for the
power that California’s customers are using. For the ISO to force suppliers to provide power for
which the IS0 has no ability to pay is no different that a party plugging inte the system and
taking power without paying.

Apart from 1ts substantive flaws, the 1S0's action Lo waive the secunty provisions of its
tanfT prior to Commission approval violates the Filed Rate Doctnine, as well as the 150 Tanff,
As noted above, the credit ratings of PG&E and Edison have recently fallen to “junk™ levels or

lower. Under the [50°s current FERC-approved lanff, these entities would nol now he permitted

to schedule transactions through the 150, as a result of their low credit ratings and lack of

17

Waiver of these secanty obligations impacis nol jusl in-staie sellers such as Mirant, but also ihose located
gutsids of California, who aill mst be willing 1o sell to the 150 without adequave credit aisurances,

1



sufficient substitute collateral.'® Monetheless, the IS0 has continued to permit PG&E and Edison
to continue schedule transactions through the 1S0." Entitics subject to the Commission’s
jurisdiction can operate only under tarif¥s filed with and accepied by the Commission.™ In this
regard, IS0 waiver of its tan f prior to any Commission action, let alone approval, is a violation
of this principle and should not be tolerated.”’

Mot only do the ISCFs actions permitting PG&E and Edison to continue to schedule
ransactions violate the Filed Rate Doctrine, but they also violate key provisions of the [S0O's
own lanff. Section 19 of the Tariff states: " Any amendment or other modification or any

provision of this IS0 Tanff ... shall be effective upon the dale il is permitted to become

effective by FERC."™ The Tariff goes on to state: “If any provision of this Tariff is inconsistent
with any obligation imposed on any person or federal entity by federal law or regulation 1o that
extent, it shall be inapplicable to that person or federal entity,™ It would be unconscionable for

the Commission to grant the waiver requested in the ISO°s filing and permit it implement these

. IS0 Tarff §§ 2232, 2273,

o Sew Amend. Mo, 36 Transmittal Letter at 2 (noting that the 150 implemented Amendment No. 36
acoondance with iis requested effective date of January 4, 2001, *withowt waiting for Conumission action™). It is
troubling, 1o say the keast, that such unilateral acteon by 1504 1o implement junsdicional larifT changes absent
Comerassson approval is becomang increasingly commen, and the Commission has done little to siop such behavior,

* See, e.p., Arkansas Loutsiana Gas Co. v. Hall, 453 US, 571, 577 (1981); City of Cleveland v. FPC, 525
F.2d %45, 854 (D.C, Cir, 1976),

i Whale Mirand Califomsa recognizes the gravity of the problems facing Edison, PG&E, and their cusiomers,
the IS0Cs unilateral action has not resolved any of these problems, and appears 10 have made the supply sriuation
even worse,  Thug, of the Comamssion 10 consider accepimg Amendment o, 36 af all, it must imposs appropriae
conditesns to ensure the continued sale of power inte the 150 marker.

= IS0 Tariff & 1% (emphasis added).

= id 5208

11



waivers of credit provisions prior to any Commission action on the malter, particularly in light of
the IS0's present inabality o pay suppliers for energy provided.

The remedy for such conduct is for the Commission to restore the prior tan ff provisions
and mandate their application to all market participants, Alternatively, the Commission could
provide the 150 and market participants greater latitude to fashion an equivalent security
provision, such as a third parly guarantee or a mulually-acceptable arrangement for sales o a
third party, such as the arrangements under which Mirant and other sellers have provided energy
to the California Department of Water and Power.™ As Mirant has made clear, it is prepared 1o
provide wholesale power on commercially reasonable terms that provide for adequate assurances
of payment. Absent the efTective restoration of the security requirements of the ISO tanfl the
150°s actions would constitute a matenal breach of the 150 Tanff and the governing PG As
between Mirant's subsidiaries Mirant Delta and Mirant Potrero and the IS0, As a result of that
material breach, Mirant would not be required to perform under the 150 Tariff and the PGAs,
and the IS0 Tan (T and the PGAs would not be enforceable against Mirant, unless and until the
[SO complies with the credit requirements of the 150 Tariff and the PGAs,

B. The [50%s Actions Unilaterally Change Rates In Violation Of The Filed Rate

Doctrine And Are Not Just And Reasonable With The Meaning Of The
Federal Power Act.

As noted above, while the [SO has sought assurances of performance from nop-defaulting
partics, it is unclear to what extent the IS0 is attempting to enforce the provisions of its tari (T to

recover amounts due by the parties that have defaulted, The [S0°s rates are considered formula

" In it= initzal protest in this dockel, Mirant took a more moderate position towards Amendment Mo, 36 in an

effort to provide PG&E, Edison, and the [S0 the opportunity o reach a solution w ikese credit problems. Sucha
result, however, does not appear to be forthcoming amd, thas, Mireet believes thal more directed assistance by the
Comrussion i now wrranbed,

12



rates, and the results produced by the application of the computer algonthms employed by the
SO in its operation of the markets are the operable rates 1o be charged by the [SO.* Suppliers o
the IS0"s energy markets are paid for their wholesale energy sales according to the 150°s
formula rate. In the instant case, however, the ISO has failed both to collect the appropriate
formula from buyers and to pay sellers the filed formula rate. The IS0 s failure to enforce the
payment obligations under its tariff will render it difficult, if not impossible, for Mirant or other
sellers to recover the lawful just and reasonable rate for energy sold to the 180, in clear violation
of the Federal Power Act. As noted above, Mirant has been paid only $1 milhion of the 562
million it is presently owed by the IS0, Indeed, this amount fails to cover even Mirant’s fuel
costs. Mirant should not be continued to be compelled to inte the 15O markets with little, if any,
hope of being paid.

[n addition, the IS0)"s failure to pursue full payment for moneys owed to supplicrs
without any mechanism in place to ensure that suppliers are ultimately made whole also amounts
10 & unilateral rate change in wholesale electric rates is a clear violation of the Filed Rate
Docinine. For parties such as PG&E and Edison, which have argued unsuccessfully for a wide
range of wholesale rate changes, including the imposition of hard rate caps and the use of cost-
based rates, the Commission should stop these parties from accomplishing this same end via

“seli-help” by simply withholding payment. In a related setting, the Commission has recently

= Sew NRG Power Markeiing, Tnc, v New York fadepeniens Svseem Operator, Ine, 95 FERC Y 61,346 at
62,165 (20000,

13



ordered that a wholesale customer must make full payment to an IS0 during a billing dispute
related to alleged overcharges for Operating Reserves.™

In this case, the Commission should mandate that the IS0 seek collection of the full
amount owed by both PG&E and Edison, using any and all available remedies. (As noted in
recent reports, cerlain defaults by PG&E and Edison represent a choice by the defaulting party to
breach its payment obligations in order o reserve available cash to use for other purposes.) Not
only is it discnminatory for the IS0 to assent to PG&E"s and Edison’s defaults while
aggressively holding Mirant and other non-defaulling parties to the sirict terms of the 150 Taniff,
but such arbitrary administration of the tariff may have broader consequences as well, including
chilling development of new facilities and of sales of power into California by out-of-state
entities. Even-handed, non-discriminatory application of the tariff is critical in this instance and
the Commission should so order.

C. The Commission Should Restructure The ISO Because Of The Blatant

Disregard For The Commission’s December 15 Order Regarding The
Appointment Of New Board Members.

The Commission’s December 15 Order requires that members of the reformulated 150
Board be completely independent of market participants: *[ We] will require, as proposed in the
November 1 Order, that the 130 Governing Board be replaced with a non-stakeholder Board, and
that the members selected to serve on the new Board be independent of market participants.”™

Further, the Order states that it is ipappropriate for the State of California to have plenary

authonity over the Board appointments:

* New York fndependent Systent Operator, Ime. v. New Fork Sare Eleciric & Gos Corp., 94 FERC § 61,019
{2007}
. December 15 Order, mimes at 61

14



State selection of all the board members i1s not a reasonable
position in light of our prior determinations and the current
procedures which only allow the state to velo approximately half of
the prospective candidates. However, the Commission believes
that the state may have an appropriatc role in board selection as
leng as the independence of the board members can be assured
(e.g.. candidates were imited to the slate provided by the
independent consultant),™

Diespite these clear directives of the Commission, the State of California failed to comply
with the Order by appointing a five-member Board entirely of its own choosing, with at least four
members who fail to meet this independence requirement. Thus, the present 1SO Board™s
composition fails to comply with the Commission’s clear directive in the December 15 Order
and, further, any actions taken by it are also violative of federal law, ™

Former Commission Chairman James Hoecker commented on the appointment of the
State- Appointed Board members in a January 18, 2001 concurring opinion in Docket Nos. EL0O-
95-000, et al.:

California’s recent legislation changing the 150 governance board
reflects, in my view, another triumph of expedience over
cooperation and understanding of the electric system. While
stacking the board of a FERC-jurisdictional public utility with stalc
political appointecs may not raise ire in California, it is an
unacceptable intrusion — not unlike the mistakes of AB 1890 — inio
federally regulated power markets. Such a measure surely imperils
the California [SO's eligibility as an RTO under Order Mo, 2000.
Because the state 1s now clearly a market participant, the
independence of the board is bound 1o be compromised.
Consequently, the state’s decisions are no longer entitled to the
kind of deference we have accorded it since AB 18390, More than

u i,

B Further, to the extent that any Board actions fall outside the scope of the 150" powers, as delmesied s
Articles of Incorporation, such actions are alira vires and thus void, See MoDermor v Bear Film o, 33 Cal, Rypar.
486 (Cal. App. 1963). OF Marsh Falley Hydre Elec. Cp., 51 FERC 9§ 61,206 {19590} (Commission will not grant a
hydropawer license to an entity lacking corporate authority 1o develop hydropower)
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fior federal jurisdiction

and a rejection of cooperative solutions. On December 15, the
FERC delayed making a final ruling on governance in order 1o
consult with state authorities on this matter. This is their apparent
response. [ do not think the legislation offers any meaningful
chance to negotiate a deal. Therefore, 1 recommend that the
Commission seek to enjoin this technically flawed and unlaw ful
usurpation of its authorsty.™

As noted by former Chairman Hoecker, there are two consequences of the appeintment of
[50 Board members in contravention of the December |5 Order, First, the seating of the Board
members appears (o be invalid because the state law pursuant to which Governor Davis
appointed these members is contrary to, and therefore preempied by, the December 15 Order.
Second, many of the current Board members — including Messrs, Guardine and Floro — have
vested interests in the California energy markets, as they have close business or other financial
connections to energy consumer interests. Further, two additional members - appointees
Contreras-Sweet and Finney - are not independent as they are employed by the State of
California, which presently i5 itself a participant in the California energy marketplace by virue of
soliciting forward energy purchase contracts and directing its Department of Water and Power 1o
purchase large amounts of power with state funds on behalf of PG&E and Edison. These
associations demonstrate conclusively the Board's lack of independence.

When the PX recently failed to comply with the specific directives of the Commission”s
December 15 Order, the Commission was not so forgiving.' Instead, in an order issued January
29, 2001, the Commission specifically directed Lo implement the December 15 Order, recalculate

rates as of January 1, 2001, and file a compliance report by the end of February., There is no

"‘ December 15 Order, Chairman Hoecker Further Concurrence (Jan. 18, 2001) (emphasis added).

" San Diega Gas & Elec. Co. v. Sellers of Energy and Ancillary Sves., 94 FERC § 61,085 (2001).
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reason why the Commission should continue to defer to the 150 in this casc, in light of the [S0°s
willful violations of the Commission’s order.

Onee again, the remedy i to order the 130 to follow the Commission’s directives and
comply with the December 15 Order. First and foremost, the Commission must order the present
150} Board be dishanded and replaced with a true independent Board of Governors, as originally
directed in the December |5 Order.  Second, the Commission must direct the current 150 Board
to comply [ully with the specific provisions of the December 15 Order. Third, the Commission
must direct the Board to seek Commission preapproval for any actions underiaken pursuani to
the IS0 Tanff. Given the Board’s present illegitimacy, only Commission preapproval of any and
all actions by the Board will provide its actions the needed authority to camy out necessary
business. Fourth, the Commission should find that decisions by the IS0 since these Board
members were appointed are voidable under applicable law; thus, Mirant asserts, the [S0's
actions permit Mirant to withdraw from its PGAs,

In all, the Commission should take the opportunity at this time to once and for all
restruciure the 150 as well as its market structure and operations. Clearly, the problems in
California are growing rapidly, and only fundamental change at this juncture will prevent utter
collapse of the system.

D. Additional Requirements of Rule 206 and Fast Track Processing.
1. 18 C.F.R. §§ 385.206({b)(1)-(2).

As detiled above, the IS has violated the Federal Power Act through its failure 1o
comply with the Commission’s December 15 Order or with its own tariff,

2. 18 C.F.R. §§ 385.206(b)(3)-(5).
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The 150°s actions impact the commercial interests of participants (o the 150"s markets
and also has operational and pracfical impacis on energy market participants throughout the
western United States. The financial impact or burden cannot be calculated at this time due the
unforseeability of action that the ISO Board may take in the near future.

3. 18 C.F.R. § 385.206(b)(6).

With the exception of the 15sucs pending before the Commission in Docket Mo, ER(1-
BE9-000, discussed supra, the 155ues presented in this Complaint are not pending in an existing
Commission proceeding or a proceeding in any other forum in which Mirant is a party.

4. 18 C.F.R. § 385.206(b)(7).

For refief, Mirant requests that the Commission issue an order: (1) restoring the credit
provisions of the IS0 Tariff or requiring the posting of equivalent security; (ii) requiring the IS0
to pursue all available remedies against defaulting panticipants; and (1ii) directing the
replacement of the current 150 Board with one that complies with the December 15 Order.

5. 18 C.F.R. § 385.206(b)(8).

All information needed to support the Complaint is publicly available or described in the
foregoing. Additional information is attached in Appendices | and 2.

6. 18 C.F.R. §§ 385.206(b){9), (11).

Mirant requests fast track processing hecause the standard complaint resolution process is
inadequate to provide timely relief. The injury complained of herein represents a conlinuing
financial risk to market participants and a continuing threat to regional electricity reliability. The
Complaint presents a discrete issue, resolution of which is supported by Commission precedent.
Given the time-sensitive nature of the injury and the real potential for material actions by the

illegitimately comprised ISO Board, Mirant has not sought to make usc of the Enforcement



Hotline or Dispute Resolution Service and does not believe these approaches would provide

adequate relief.
T. 18 C.F.R. § 385.206(b)(10).
A form of notice suitable for publication in the Federal Register is attached in hard copy

and enclosed in electronie format on 3 ™ disketie,

v, CONCLUSION,
WHEREFORE, for the foregoing reasons, Mirant respectfully requests that the

Commission grant the relief requested herein.

Respectfully submitted,

Jeffrey M. Jakubiak

TrROUTMAN SANDERS LLP

401 9™ Street, N.W., Suite 1000
Washington, D.C. 20004

(202} 274-2950

Attormeys for Mirant Delta, LLC and
Mirani Potrero, LLC

Dated: February 6, 2001
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CERTIFICATE OF SERVICE

I hereby certify that T have this day served, by first class mail, a copy of the foregoing
document on each party named in the official service list in Docket No. ER01-889-000. Further,
1 hereby certify that | have this day served, via facsimile a copy of the foregoing on the California
Independent System Operator Corporation, its counsel, and the California Public Utilities
Commission,

Dated at Washington, D.C., this 6th day of February, 2001,

Jeftrey M. Jakubiak

TROUTMAN SANDERS LLP
401 Sth Street, N.W., Suite 1000

Washington, D.C. 20004
(202) 274-2950




Form of Motice




UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

]
Mirant Delta, LLC, )
Mirant Potrero, LLC ]
b Docket No. ELO1-_ 000
Complainanis, }
)
v, ]
}
California Independent System }
Operator Corporation, ] Request for Fast Track
] Processing
Respondent, ]
]

Notice of Complaint
{(February __, 2001)

Take notice that on February 6, Mirant Delta, LLC and Mirant Potrero, LLC (collectively,
Mirant) tendered for filing a complaint alleging that the Califomia Independent System Operator
violated the Federal Power Act and prior Commission orders through seating a non-independent
governance board and failure o adequately pursue payments from market participants. Mirant
requested fast track processing for this complaint.

Copies of the ling were served upon the IS0, its counsel, the California Public Utilities
Commission, and other interested parties. Any person desiring to be heard or to protest such
filing should file a motion to intervene or protest with the Federal Energy Regulatory
Commission, BE8 First Street, N.E., Washington, D.C. 20426, in accordance with Rules 211 and
214 of the Commission s Rules of Practice and Procedure (18 C.F.R. §§ 385.211 & 185.214).
All such motions and protests should be filed onorbefore . Protests will be considered
by the Commission to determine the appropriaie aclion to be taken, but will not serve (0 make
protestants parties o the proceedings. Any person wishing to become a party must file a motion
to intervene, Copies of this filing are on file with the Commission and are available for public
inspection. This filing may also be viewed on the Internet at hitp/www _fere. fed us/
online/rims.htm (call 202-208-2222 for assistance).

David P. Boergers

Secretary
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E CALIFORNIA ISO e

Cartes F hooinags
Vi Pzl o0 vl Omary’ Covouet

January &1, 2001 . -

Fax: (325) 847-3004

Robert L. Lamkin, Vice Precident
Southem Energy Datta, LL.C.
1360 Treat Bivd., Suite 500
Walnut Creek, CA 4506

Fe: Participating Generator Agreement

Dear Mr. Lamkin:

In order to undertake critical operations planning, the 1SO requires thatl Southem
Energy Deita confirm in writing that it will continua 1o comply in all reapects with
the terms and conditions of its Participating Genarator Agresment (the PGA")
with the 150 and, paticularly, its agresment 1o comply with the IS0 Tarin,
Including section 2.3.2, 2.5.3.4 and 5 of the IS0 Tariff.

As you are probably aware, recant Securifiss and Exchange Commission flings
by the 10Us Indicate that the IS0 may not be paid in full when seltismant
payments fall due on February 2, 2001. In that svent, 15O will make only pro rata
paymants to suppliars lor these services as provided |n the Tariff. Dagpite these
circumstanoes, the ﬁDhmnmlﬂudhmnﬁumﬂhnHmﬂfmm
reliable, continuing servics 1o California consumerns and so asks for your
mmmuﬂhmmmwih any and all dispatoh instructions to units coverad by
the

Please fax your response to me &l 916-351-2350, no later than 300 p.m. PST on
February 1, 2001. &mmw;gﬂmmmmits'anmhm
that you will appreciate that the | will hava no cholce but to interpret @ failure

10 respond affirmatively and unequivocally as an indication that performance may
ngt be forthcoming.

Very truly yours,

Wittt Mosm

Charles F. Rlabinson -

0 G e Rang Feloom Citarnia 880 Tolaphirne: 188 36° 000



E CALIFORNIA ISO Gt

danuary 31, 2001

Daar Ganerator;

In order to undertake critical operations planning, the 150 reguires thet your company
confirm im writing that it will continue to comply in all respects with the terms and
cenditions of the above referenced Order for 30 long as the Order is in effect.

As you are probably aware, recant Securlfies and Exchange Commission filings by the
10Us indicate that the 1SO may not be paid in full when settiement payments fall due
February 2, 2001, In that event, 150 will make only pro rata payments o suppliers for
these sarvioes as provided In the Tarill. Dasplte these circumstances, the 150 is

committed o camying out its mission of ensuring reliabie, continuing service to Callfomnia
consumers and so asks for your commitmant to complianca with the Ornder,

Please lax your response to me at 916-351-2350, no later than 3:00 p.m, PST on

February 1, 2001. Given the gravity of the curment electricity situation, we hops that you
will appreciate that the IS0 will have no choice but to interpret a failure ta respond

affimatively and unequivocally s an indication that compliance with the Order may not
be forthcoming.

Very truly yours,

Charles F. Robinson
Vice Presldent and Ganeral Counssl
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TROUTMAN SANDERS LLP

4 T T O R W E Y B & T L A& W

BoLIMITIE Rasgeify Fa@Tagslemnr

457 BTE STAEET, MW, - SUNTE 1066
WASHINGTOM, GG FPEA&-F114
wwe LDy imansangdesy. com
TELERHOME: FET-2T4-2950

Joras T, 085

Direc Dint Z02.274-7908
FTees B a1 T 85 GO

Fra 03-454-5002
February 1, 2001

Via Facsimile

Charles F. Robinson, Esquire

Vice President and General Counsel
California Independent System Operator Corp.
151 Blue Ravine Rd.

Faolsom, California %5630

[Dear Mr. Robinson:

Mirant Americas Energy Marketing, LP (“Mirant™)' is in receipt of your January 31, 2001
letter regarding the obligations imposed upon Mirant pursuant to the Department of Energy’s
Order Pursuant to Section 202(c) of the Federal Power Act, issued January 11, 2001, as amended.

The circumsiances in the California market are dynamic and Mirant continwes 1o monitor
developments and evaluale matters on a daily basis. Mirant has — and will continue — to work
with the 150 and others to attempt to reach a solution to the on-going energy and financial cnsis
in California. In response to your specific inquiry, please be advised that Mirant intends to
continue 1o conduct its affairs in California in compliance with its contractual cbligations and in
sccordance with applicable law. By this response, Mirani does not intend to prejudice or lo waive
in any way any rights it may have under its contracts or applicable law.

At the same time, Mirant expects that the 130 will conduct its affairs in accordance with
governing law, including, but not limited to, the specific provisions of its FERC-approved taniff.
To that end, Mirant expects that the 150 will administer its tariff in accordance with ils current
terms and in a non-discriminatory manner, and that the 180 will pursue all available remedies for
defaults by other parties of their obligations to the 150,

Wery truly yours,

James C. Beh

Attorney for Mirant Americas Energy Marketing, LP

Effective January 19, 2001, Southern Company Energy Marketing LF was renamed Mirant Amencas Energy
Marketing, LP,



TROUTMAN SANDERS LLP

& T T O A MNWNETY B AT L oA W

& RiMITED LoaBrviaTE FEETALAEREAT

01 #TH STREET. M. - SUITE 100K
WASHINBTON, D.C. 1I99A-3134
weew Prpuimanaendeds. i6m
TELEFHOME . 202-274.2040

Jdwmas O Ben [Dircy Drial: 202-2Td-2H38
jaas. bab g iroutmeca icdin . Lom

Fia OGB4
February 1, 2001
Via Facsimile

Charles F. Robinson, Esquire
Vice President and General Counsgel

California Independent System Operator Corp.
151 Blue Ravine Rd.

Folsom, California 95630

Drear Mr. Robinson:

Mirant Delta, LLC {“Mirant™)' is in receipt of your January 31, 2001 letter regarding the
obligations imposed upon Mirant pursuant o its Participating Generator Agreement with the
California Independent System Operator Corporation (“150).

The circumstances in the California marked are dynamic and Mirant continues to monitor
developments and evaluate matters on a daily basis. Mirant has — and will continue — to work
with the 150 and others to attempt to reach a solution to the on-going energy and financial crisis
in California. In response 10 your specific inquiry, please be advised that Mirant intends to
continue to conduct its affairs in California in compliance with its contractual obligations and in
sccordance with applicable law. By this response, Mirant does not intend to prejudice or to waive
in any way any rights it may have under its contracts or applicable law.

At the same time, Mirant expects that the IS0 will conduct its affairs in accordence with
governing law, including, but not limited to, the specific provisions of its FERC-approved tanfl.
To that end, Mirant expects that the IS0 will administer its tanff in accordance with its current

terms and in a non-diseriminatory manner, and that the 150 will pursue all available remedies for
defaults by other parties of their obligations to the 150.

Very truly yours,

James C. Beh

Attorney for Mirant Delta, LLC

Effective January 19, 2001, Soushern Energy Delta, LL.C. was renamed Mirant Delta, LLC.



TROUTMAN SANDERS LLP

& T TORMETY & & T L& W

& pAMITEE LIAEBALIRY Famima@Eguif

401 #TH ETREET. . W, . SINTE 100D
WhEHINGTOM, O.C. 20034-1134
www braulnanaandads oM
TELEFHOMNE: FOF-374-2930

James & Beh Dirgct Cuat 022 T4-7990
i bl o fm o S e Com

Exe  H02-B54-5802
February 1, 2001
Via Facsimile

Charles F. Robinson, Esquire

Vice President and General Counsel
California Independent System Operator Corp.
151 Blus Bavine Bd.

Falsom, California 95630

Dear Mr. Robinson:

Mirant Potrero, LLC (“Mirant™)' is in receipt of your January 31, 2001 letter regarding the
obligations imposed upon Mirant pursuant te its Participating Generator Agreement with the
California Independent System Operator Corporation (“1S0O").

The circumstances in the California market are dynamic and Mirant continues 10 monitor
developments and evaluate matters on a daily basis. Mirant has — and will continue — to work
with the IS0 and others to attempt to reach a solution to the on-going energy and financial crigis
in California. In response Lo your specific inguiry, please be advised that Mirant intends to
continue to conduct its affairs in California in compliance with its contractual obligations and 1n
accordance with applicable law. By this response, Mirant does not intend to prejudice or to waive
in any way any rights it may have under its contracts or applicable law,

At the same time, Mirant expects that the ISO will conduet its affairs in accordance with
governing law, including, but not limited to, the specific provisions of its FERC-approved tariff.
To that end, Mirant expects that the 130 will administer its tariff in accordance with its current

terms ared in & non-discriminatory manner, and that the IS0 will pursue all available remedies for
defaults by other parties of their obligations to the ISO.

Very truly yours,

ames C. B

Attormey for Mirant Potrero, LLC

Effective January 19, 2001, Seuthern Energy Potrere, LL.C. was renamed Mirant Potrera, LLC.



