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GLOSSARY OF TERMS

	12-CP
	Average of the 12 monthly system coincident peaks, or Coincident Peak Pricing (A method of allocating transmission service costs to transmission customers based upon peak usage.)

	Burbank
	City of Burbank

	CAC/EPUC 
	Cogeneration Association of California ad Energy Producers and Users Coalition

	CEOB or EOB
	California Electricity Oversight Board

	Cities/M-S-R 
	M-S-R Public Power Agency

	CMUA
	California Municipal Utilities Association

	COI
	California-Oregon Intertie

	COTP
	California Oregon Transmission Project

	CRRs
	Congestion Revenue Rights

	DWR
	California Department of Water Resources – State Water Project

	ETC
	Existing Transmission Contract or Existing Contract

	FPA
	Federal Power Act

	FTRs
	Firm Transmission Rights

	GE
	Governmental Entity

	Glendale
	City of Glendale

	HV
	High Voltage

	HVAC or HV access charge
	High Voltage Access Charge

	HVTRR
	High Voltage Transmission Revenue Requirement

	IID
	Imperial Irrigation District

	IOU
	Investor Owned Utility

	ISO
	California Independent System Operator Corporation

	LADWP 
	Los Angeles Department of Water and Power

	Lassen
	Lassen Municipal Utility District

	LMP
	Locational Marginal Pricing

	LSE
	Load Serving Entity

	LV
	Low Voltage 

	LVTRR
	Low Voltage Transmission Revenue Requirement

	MD02
	ISO’s Market Redesign proposal

	MID
	Modesto Irrigation District

	MSS
	Metered Subsystem

	MWD
	Metropolitan Water District

	MWh
	Megawatt/hour

	NCPA
	Northern California Power Agency

	OPTO
	Old Participating Transmission Owner

	Participating TOs or PTOs
	Transmission Owners that have turned over Operational Control of their transmission facilities and Entitlements to the ISO

	PG&E
	Pacific Gas and Electric Company

	QF
	Qualifying Facility 

	RTO
	Regional Transmission Organization

	San Francisco
	City and County of San Francisco

	SDG&E
	San Diego Gas & Electric Company

	SCE
	Southern California Edison Company

	SMUD
	Sacramento Municipal Utility District

	Southern Cities or SC
	The Cities of Anaheim, Azusa, Banning, Colton and Riverside

	SWC
	State Water Contractors

	SWP
	California Department of Water Resources – State Water Project

	TAC
	Transmission Access Charge

	TACWG
	Transmission Access Charge Work Group

	TANC
	Transmission Agency of Northern California

	TCA
	Transmission Control Agreement

	TOU
	Time-of-use pricing

	TRBA
	Transmission Revenue Balancing Account

	TRR
	Transmission Revenue Requirement

	Turlock
	Turlock Irrigation District

	TURN
	Utility Reform Network

	UDC
	Utility Distribution Company

	Vernon
	City of Vernon

	WAPA 
	Western Area Power Administration

	Williams
	Williams Energy and Marketing Company

	WECC
	Western Electric Coordinating Council


INTRODUCTION 

1.
The goal of this proceeding is to develop just and reasonable tariff provisions for transmission access charges for the transmission grid controlled by the California Independent System Operator Corporation ((ISO().  In Amendment Nos. 27, 34, and 49 to its Tariff, the ISO has proposed tariff provisions which develop a single grid wide high voltage Transmission Access Charge (“TAC”).  This is the tariff which is the subject of this proceeding, and the tariff which the Commission must determine is just and reasonable pursuant to Sections 205 and 206 of the Federal Power Act.

JOINT STATEMENT OF PROCEDURAL HISTORY

A. Amendment No. 27 Filed

2.
On March 31, 2000, the California Independent System Operator Corporation (“ISO”) filed Amendment No. 27 to the ISO Tariff, proposing a new methodology for determining the ISO’s TAC, through which Transmission Owners
 (“TOs”) that have turned operational control of their transmission facilities and entitlements to the ISO (“Participating TOs,” or “PTOs”) recover the costs of those facilities and entitlements.  This filing was required by legislation restructuring the California electric industry
 and later by the Commission.
  Amendment No. 27 was developed over a more than two year period.

3.
Since the ISO operations date, the access charge and wheeling access charge consisted of separate utility-specific rates based on the Transmission Revenue Requirement (“TRR”) of the PTO.  Where transmission facilities were jointly owned, the wheeling access charge was a blended rate.  Under Amendment No. 27 this methodology continued in effect until a new PTO joined the ISO.  Once that occurred, the access charge for high voltage transmission facilities
 was to be assessed based on the combined TRRs of all of the PTOs in each “TAC Area.”  The TAC areas correspond, in general, to each of the three control areas that were originally combined to form the ISO Control Area,
 and, if the Los Angeles Department of Water and Power (“LADWP”) chose to become a PTO, its control area would become a fourth TAC area.

4.
In Amendment No. 27, the ISO proposes a ten-year period of transition during which the High Voltage Access Charges (“HV access charge” or “HVAC”) for the TAC areas gradually combine to form a single ISO grid wide access charge.  The proposal is to blend a cumulative ten percent per year of the individual High Voltage Transmission Revenue Requirements (“HVTRRs”) for each TAC Area with the sum of all PTOs' HVTRRs.  In addition, all new high voltage facilities, including capital additions to existing high voltage facilities are immediately included in the ISO grid wide rate.  The low voltage access charge would continue to be based on each PTO's Low Voltage Transmission Revenue Requirements (“LVTRRs”).  Among other provisions, Amendment No. 27 includes a proposed cap on the amount of the cost increases associated with the addition of new PTOs that the ratepayers of the Original Participating TOs (“OPTOs”) would be required to assume during the ten-year transition period.  This cap was set at an annual $32 million for Pacific Gas and Electric Company (“PG&E”) and Southern California Edison Company (“SCE”) and $8 million for San Diego Gas & Electric (“SDG&E”).  Amendment No. 27 also includes a mechanism to prevent the ratepayers of New Participating TOs from incurring an increase in transmission rates as a result of joining the ISO.

5.
The Commission noticed the filing on April 7, 2000.  Numerous parties submitted timely interventions, protests, or comments.
  On May 8, 2000, the ISO filed an Answer to the protests and comments, to which SCE filed a reply and Vernon filed an opposition to the reply.  By order issued May 31, 2000, the Commission accepted the interventions as well the untimely motions to intervene.  The Commission found good cause to accept the Answer filed by the ISO, but rejected the reply filed by SCE and Vernon’s opposition to the reply.  The Commission accepted for filing, suspended, and set for hearing the proposed access charge methodology and related tariff revisions, but held the hearing in abeyance pending efforts at settlement under the auspices of a Settlement Judge.  Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 (2000) (“May 31st Order”).  The May 31st Order also provided guidance regarding a number of specific aspects of the access charge proposal, finding some reasonable, rejecting some, and suggesting further investigation of others.

B. Settlement Judge Proceedings and Certain Related Amendments

6.
On June 1, 2000, the Chief Judge issued an order scheduling the first settlement conference.  This conference convened June 9, 2000, and on that date the Chief Judge issued a Protective Order in this proceeding.  Efforts at settlement would continue for the next two and a half years.

7.
On December 9, 2002, Chief Judge Wagner declared that “the differences among the parties appear to be too great and impossible to overcome.”  Cal. Indep. Sys. Operator Corp., 101 FERC ¶ 63,024 at P 5 (2002).  Judge Wagner terminated the Settlement Judge procedures, designated the undersigned as Presiding Administrative Law Judge, and required a Track 2 procedural schedule.

8.

During the course of settlement negotiations the ISO filed four amendments to the ISO Tariff.  The ISO filed Amendment No. 34 to its Tariff in Docket No. ER01-819-000.  On February 21, 2001, the Commission permitted Amendment No. 34 to become effective as of January 1, 2001, and consolidated that docket with Docket No. ER00-2019-000 for purposes of hearing and settlement discussions.
  Cal. Indep. Sys. Operator Corp., 94 FERC ¶ 61,147 (2001).  

9.
On June 28, 2002, the ISO filed Amendment No. 45.  The Commission accepted the filing on August 27, 2002, requiring minor modifications, and made Amendment No. 45 effective July 1, 2002.  Cal. Indep. Sys. Operator Corp., 100 FERC ¶ 61,209 (2002).  The ISO made a compliance filing on September 11, 2002, which the Commission accepted.  Letter Order in Docket No. ER02-2192-001 (January 1, 2003).

10.
On July 15, 2002, the ISO filed Amendment No. 46 to the ISO Tariff.  The Commission conditionally accepted Amendment No. 46 by order issued August 30, 2002.  Cal. Indep. Sys. Operator Corp., 100 FERC ¶ 61,234, reh’g denied, 102 FERC ¶ 61,146 (2003).  The ISO submitted its compliance filing on September 27, 2002, which the Commission accepted.  Letter Order in Docket No. ER02-2321-003 (January 1, 2003).

11.
The ISO filed Amendment No. 47 to the ISO Tariff, which the Commission approved without modification by order issued January 24, 2003.  Cal. Indep. Sys. Operator Corp., 102 FERC ¶  61,061 (2003).

12.
The City of Vernon joined the ISO, effective January 1, 2001, and thereby triggered the process of blending the PTOs’ TRRs in accordance with the framework set forth in Amendment No. 27.  Cal. Indep. Sys. Operator Corp., 94 FERC ¶ 61,141 (2001).

13.
On October 18, 2002, the Cities of Anaheim, Azusa, Banning and Riverside filed to join the ISO effective January 1, 2003.  City of Azusa, 101 FERC ¶ 61,352 (2002), clarified, 102 FERC ¶ 61,153 (2003).  

C. Hearing and Further Amendments

14.
The undersigned Presiding Judge convened the first pre-hearing conference in the litigation phase of this proceeding on December 17, 2002.  Following the hearing, an order promulgating a procedural schedule was issued.

The ISO filed Updated Direct Testimony on February 14, 2003.  

15.
On March 11, 2003, the ISO filed Amendment No. 49 to the ISO Tariff in Docket No. ER03-608-000 and requested that it be made effective June 1, 2003.  In Amendment No. 49, the ISO proposes certain modifications to the methodology it proposes in Amendment No. 27.  On April 4, 2003, in response to a request from the parties, the Chief Judge revised the Track 2 procedural schedule so that the Interveners could file answering testimony on June 2, 2003, thus allowing them time to address the ISO’s modified proposal.

16.
The Commission noticed the filing of Amendment No. 49 on March 13, 2003, as Docket No. ER03-608.  Numerous parties filed motions to intervene, protests, or comments. 
  On April 16, 2003, the ISO and SCE filed answers to the protests.  On May 30, 2003, the Commission accepted the interventions and the answers, and accepted in part, suspended in part, and rejected in part Amendment No. 49.  Cal. Indep. Sys. Operator Corp., 103 FERC ¶ 61,260 (2003).  The Commission set for hearing those portions of Amendment No. 49 that it suspended and consolidated them with ongoing proceeding in Docket Nos. ER00-2019-006 and ER01-819-002.

17.
On May 30, 2003, SCE, and on June 2, 2003, NCPA, MID, TANC, Vernon, Southern Cities, SWP, MWD/SWC, PG&E, SDG&E, and CEOB filed Answering Testimony.

18.
On July 10, 2003, the Commission issued an Order on Rehearing on Amendment No. 27.  Cal. Indep. Sys. Operator Corp., 104 FERC ¶ 61,062 (2003).  

19.
Commission Staff filed Direct and Answering Testimony on August 4, 2003.

20.
On August 18, 2003, the ISO filed Amendment No. 57 to the ISO Tariff.  On October 17, 2003, the Commission conditionally approved Amendment No. 57, subject to the outcome of this proceeding.

21.
On August 27, 2003, SCE filed a Motion for Partial Summary Disposition regarding the types of facilities that will be placed under the ISO’s operational control and included in the PTO’s TRRs.  PG&E and SWP filed answers on September 11, 2003.  On October 21, 2003, the undersigned Presiding Judge issued a Partial Initial Decision granting this motion.  Cal. Indep. Sys. Operator Corp., 105 FERC ¶ 63,008 at P 16 (2003).  The Partial Initial Decision is now pending before the Commission.

22.
NCPA, MID, Vernon, Southern Cities, SWP, PG&E, SCE, SDG&E, and CEOB filed Cross-Answering Testimony on September 10, 2003.  

23.
On the same date, the ISO filed Supplemental Testimony regarding phantom congestion.  

24.
On October 9, 2003, the undersigned Presiding Judge issued an order, among other things, approving and adopting a joint stipulation of CAC/EPUC, SCE and the ISO regarding the definition of Gross Load. The joint parties stipulated as follows: 

1.
In Amendment No. 27 to the ISO Tariff (Docket ER00-2019), the ISO excluded from the calculation of Gross Load 1) any Load that could be curtailed concurrently with an outage of the Generating Unit serving the Load and 2) the “on-site” Load of a retail customer if such customer was served by a Qualifying Facility (QF) as of March 31, 2001, and if the QF secured Standby Service from a Participating TO. 

2.
The exclusion was expanded to include the on-site Load of all QFs’, regardless of when they started receiving service from the QF, through Amendment No. 49 to the ISO Tariff (Docket ER03-608).  

3.
Certain Parties have sought to extend such exclusion to on-site Loads of non-QF Generators that obtain Standby Service.  The extension of the exclusion is supported by the Cross-answering testimony of James Ross (attached hereto as Exhibit A) and the deposition testimony of Debi Le Vine (attached hereto as Exhibit B).  No Party has filed testimony in this proceeding objecting to such an expansion of the exclusion.  

4.
The tariff proposed by the ISO in Docket ER00-2019 and in Docket ER03-608 thus should be amended, in the ISO compliance filing that will result from this case, to include a new definition of Gross Load.  The new definition will be effective as of January 1, 2001.  The new definition, to be reflected on ISO Tariff Sheet No. 319, is:

Gross Load: 
For the purposes of calculating the transmission Access Charge, Gross Load is all Energy (adjusted for distribution losses) delivered for the supply of Loads directly connected to the transmission facilities or Distribution System of a UDC or MSS, and all Energy provided by a Scheduling Coordinator for the supply of Loads not directly connected to the transmission facilities or Distribution System of a UDC or MSS.  Gross Load shall exclude Load with respect to which the Wheeling Access Charge is payable and the portion of the Load of an individual retail customer of a UDC, MSS, or Scheduling Coordinator that is served by a Generating Unit that:  (a) is located on the customer’s site or provides service to the customer’s site through arrangements as authorized by Section 218 of the California Public Utilities Code; and (b) secures Standby Service from a Participating TO under terms approved by a Local Regulatory Authority or FERC, as applicable, or can be curtailed concurrently with an outage of the Generating Unit serving the Load.  Gross Load forecasts consistent with filed TRR will be provided by each Participating TO to the ISO.

25.
The ISO filed Rebuttal Testimony on October 2, 2003.  

26.
SWP and MWD/SWC filed testimony responding to the ISO’s Supplemental Testimony on October 20, 2003.

27.
The hearing commenced on October 21, 2003, and concluded on November 14, 2003.

28.
Due to the length of the hearing, Chief Judge Wagner issued an order on November 10, 2003, further extending the Track 2 procedural dates such that initial briefs were due December 17, 2003, reply briefs were due January 13, 2004, and this Initial Decision became due on March 11, 2004.

SUPPLEMENTAL PROCEDURAL HISTORY AND BACKGROUND

29.

The Joint Procedural History identifies, but does not describe, subsequent amendments to the ISO Tariff that have modified the Access Charge proposal included in Amendment No. 27.  When the City of Vernon joined the ISO, effective January 1, 2001, and thereby triggered the process of blending the PTOs’ TRRs in accordance with the framework set forth in Amendment No. 27, the ISO filed Amendment No. 34 to revise the ISO Tariff to reflect that the City of Vernon had joined the ISO.  The ISO's revisions included both definitional changes to reflect Vernon's joining the ISO and changes to clarify and revise billing provisions to implement the new access charge rate design.  Cal. Indep. Sys. Operator Corp., 94 FERC ¶ 61,147 (2001).  

30.

Amendment No. 45 modified the process for updating the high voltage access charge to provide for revisions any time the Commission accepts a modified TRR from a PTO and clarified who pays the wheeling access charge.  Cal. Indep. Sys. Operator Corp., 100 FERC ¶ 61,209 (2002).  Amendment No. 46 modified the ISO Tariff concerning the operational relationship of metered subsystem operators to the ISO.  The provisions allowed certain vertically integrated utilities to continue to operate in a fashion that adhered to their vertically integrated utility status, minimized the ancillary service requirements of the ISO, and required the metered subsystem to pay certain ISO charges based upon the actual use of the ISO Controlled Grid.  Cal. Indep. Sys. Operator Corp., 100 FERC ¶ 61,234 (2002).  

31.

When the four Southern Cities (“SC”) filed to join the ISO effective January 1, 2003, the ISO filed Amendment No. 47 to the ISO Tariff to make it consistent with the provisions of the TCA that were being amended to allow the SC to become PTOs.  Amendment No. 47 changed definitions and added new sections to address issues concerning SC preservation of tax exempt status.  Cal. Indep. Sys. Operator Corp., 102 FERC ¶ 61,061 (2003).  

32.

In Amendment No. 49, the ISO proposes certain modifications to the methodology it filed in Amendment No. 27 in order to address concerns raised in settlement negotiations and problems identified in the course of administering this methodology during the intervening years.  In its order on Amendment No. 49, the Commission set for hearing five issues:  (i) removal of new high voltage transmission investments from the calculation of the cost shift cap, (ii) allocation of costs between high and low voltage transmission facilities, (iii) revisions to the definition of transmission revenue credits, (iv) conversion of existing rights to firm transmission rights, and (v) the treatment of behind-the-meter load.  Cal. Indep. Sys. Operator Corp., 103 FERC ¶ 61,260 at PP 6-7 (2003).  Among the provisions of Amendment No. 49 approved by the Commission was the elimination of the Revenue Review Panel, an option for review of the TRR of governmental PTOs (subject to appeal to the Commission).  Id. at P 21.  Amendment No. 57 corrects an omission from Amendment No. 49 to address revenue disbursement to a PTO that has no end-use customers.  Cal. Indep. Sys. Operator Corp., 105 FERC ¶ 61,071 (2003).

33.

On July 1, 2003, based on the Commission’s orders on Amendments No. 27 and No. 49, the ISO filed a motion seeking a determination that certain issues were outside of the scope of this proceeding.  Subsequently SCE and MID filed motions addressing the appropriate scope of issues and Vernon filed a motion to strike certain testimony regarding the effect of the Commission’s rejection, in its order on Amendment No. 27, of the “buy down” provision, which would have required new PTOs, during the transition period, to apply any benefits from reduced transmission rates to reduce their TRRs.  PG&E, SCE, SDG&E, Staff, SC, NCPA, TANC, MID and the ISO filed answers regarding the inclusion of certain issues.  On July 16, 2003, the undersigned Presiding Judge convened a conference to address these motions.  After full consideration of the all of the pleadings and oral argument of the parties and Staff, the undersigned Presiding Judge excluded from the scope of the hearing the following issues:  (1) whether a postage stamp rate, as opposed to license stamp rates, was just and reasonable; (2) whether the requirement that PTOs offer to turn all of their transmission facilities over to the ISO’s operational control is just and reasonable; (3) whether the cost of reliability services should be included in a PTO’s TRR; (4) issues regarding Commission review of the TRR of governmental entities.  The undersigned Presiding Judge rejected requests to exclude from the scope of the hearing the following issues:  (1) whether a cost shift cap was just and reasonable in principle, as opposed to whether the level and duration was just and reasonable; (2) issues of whether phantom Congestion exists, how it is caused, and alternative methods of resolving phantom Congestion; (3) issues concerning the revisions to Section 3.2 of the ISO Tariff in Amendment No. 49; and (4) issues concerning the types of facilities that may be turned over to the ISO’s operational control.  The undersigned Presiding Judge also rejected Vernon’s motion to strike, instructing that the Commission’s ruling on the buy down provision would go to the weight, rather than the admissibility, of the evidence in question.  The parties revised testimony accordingly prior to, and during, the hearing.

I. Relevant Factors: What are the factors that should be considered in determining whether the ISO’s transmission Access Charge proposal is just, reasonable and not unduly discriminatory?  

Position of the Parties
34.
According to the ISO, the first consideration must be whether Amendments 27, 34, and 49, as proposed by the ISO, are just, reasonable and not unduly discriminatory under Commission principles and precedent, not whether alternative proposals might be preferable.  The ISO argues that the applicable Commission principles and precedent include the Commission transmission pricing policy, cost causation principles, and the Commission’s Order setting the ISO’s proposal for hearing.  In addition, the ISO contends that the “balance of benefits and burdens” established by the ISO’s TAC proposal is a relevant and important consideration, but only as to whether the different treatment accorded different PTOs during the transition period constitutes undue discrimination.  

35.
The ISO also disputes SWP’s contention, discussed more fully below, that the ISO carries the burden on time-sensitive pricing.  The ISO counters that its methodology is not interim, and that the burden of complying with its own tariff has been met and does not equate with bearing the burden of proving whether the TAC is just, reasonable, and not unduly discriminatory.    
36.
Staff agrees with the ISO that the Commission must first decide whether the ISO’s proposed amendments are just, reasonable and not unduly discriminatory before deciding whether or not to consider alternative schemes proposed by the parties.  In addition, Staff states that in order to get a complete picture of the effect of the TAC, an analysis of benefits and burdens should include all the benefits and burdens which accrue to all the parties affected by the TAC, not just those defined as part of the “cost shift” and used to calculate the cost shift cap.  Staff also points out that this proceeding will not decide the issues in the ISO’s Comprehensive Market Redesign Proposal 2002, known as MD02, now pending in Docket No. ER02-1656-000 and its various subdockets.  

37.
In its reply brief, Staff responds to SWC’s argument, discussed more fully below, that the flat MWh-based TAC does not conform to the Commission’s Transmission Pricing Policy.  Staff counters that the Commission has already held that the ISO’s prior methodology, which was also based on flat MWh-based charges and preceded the TAC, conformed to the Commission’s Transmission Pricing Policy.  Pacific Gas and Elec. Co., 80 FERC ¶ 61,128 (1997).  
38.
SCE argues that the proposed amendments must be evaluated under the Federal Power Act’s standard of just and reasonableness.  SCE argues that the Commission has issued two Orders in this proceeding providing a list of factors to consider: (1) whether the TAC constitutes an equitable balance of costs and benefits; (2) the impact of the proposed TAC rate increase on the OPTOs’ rate payers; (3) whether the TAC benefits the OPTOs’ rate payers; (4) how the Commission’s rulings on the various issues may impact the original compromise and should be taken into account in setting the cost-shift caps and the transition period; (5) the applicability of the Commission’s ruling that the award of free FTRs for the new PTOs during the period of transition is reasonable; and (6) that the resolution of phantom congestion need not occur through the TAC.
  
39.
PG&E argues that the undersigned should evaluate the benefits and burdens among the affected classes of stakeholders and whether there is equal treatment for all PTOs.  Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,722 (2000).  According to PG&E, the benefits to new PTOs are substantial and quantifiable, while the burdens are minimal.
  PG&E also contends that the benefits to the OPTOs are not quantified and the burdens are substantial, because the benefits that the ISO claims are either no longer benefits or are not quantified.  PG&E’s Initial Brief at 7-11.  In particular, PG&E points out that the elimination of the buy-down impacted the OPTO benefits.  Cal. Indep. Sys. Operator Corp., 91 FERC at ¶ 61,205 at 61,725.  In addition, PG&E posits that market benefits should not be considered as part of the equitable balance of benefits and burdens between the new PTOs and the OPTOs.  PG&E also suggests that the TAC proposal be reviewed in five years.  

40.
The EOB believes that the greatest priority is to ensure that the allocation of costs and benefits is roughly commensurate among the stakeholders to comply with basic cost causation principles.  The EOB argues that the compromise nature of the TAC, as emphasized by some parties, is irrelevant.  The EOB argues that the incentives for additional ISO participation should not take precedence over the commensurate allocation of costs and benefits.  In addition, the EOB discusses the context of current conditions in determining whether there is an equitable balance.  Specifically, the Commission’s elimination of the buy-down provision since the ISO filed the TAC, and the breakdown in the California electricity market during 2000 and 2001, have altered the balance since the TAC was filed, and have altered the willingness of potential new PTOs to join the ISO. 

41.
SDG&E argues that the standard for determining whether a proposed or effective utility rate is just, reasonable and not unduly discriminatory is set forth in Sections 205 and 206 of the Federal Power Act,
 and in judicial decisions interpreting them, which hold that the Commission must make its decision based on “substantial evidence.”  Algonquin Gas Transmission Co. v. FERC, 948 F.2d 1305 (D.C. Cir. 1991).  Through a series of cases regarding the “rolling in” of the cost of gas transmission facilities for recovery through a system wide rate, the D.C. Circuit Court of Appeals has established that the substantial evidence standard requires a showing that the proposed system wide rate provides benefits to all users of the system that justify the spreading of cost of the facilities to all users on a system wide basis.
  That same standard applies to electric transmission facilities.
  The D.C. Circuit Court of Appeals has held that the substantial evidence standard requires that the benefits be identifiable and describable with reasonable particularity.
  SDG&E emphasizes that the benefits need not be commensurate with the burdens, nor do the benefits have to be expressly quantified, so long as they are described with the requisite particularity.

42.
SDG&E states that although the Commission already approved a grid wide rate for the high voltage, SDG&E believes that the record nonetheless indicates that the ISO has failed to meet its burden.  SDG&E argues that although the Commission set this proceeding for hearing under Section 205 and 206 of the Federal Power Act, the Commission did not specifically identify which issues were subject to which burden of proof under the different sections.
  The Commission may undertake both analyses in a single issue,
 or it may sweep all the issues into its Section 205 analysis and adopt a rate that is different from what the utility proposed, without first finding the current rate to be unlawful, as long as the utility is receptive to the Commission’s rate.
  Therefore, SDG&E contends, the undersigned and the Commission are empowered in this proceeding to adopt either the ISO proposal, the proposals of other parties, or a method of the Commission’s own making, so long as the ISO accepts the method adopted by the Commission.  If the ISO does not accept the Commission’s alternative, then the Section 206 standard applies.
  

43.
SC recommends following two principles as a framework.  First, SC contends that the TAC should be consistent with the comparability standard highlighted in Order No. 888 and its progeny.
  Second, SC asserts that the TAC should reflect the fact that the ISO-controlled grid consists of an integrated and dynamic transmission network.  According to SC, under these two principles, all ISO customers should receive transmission service under comparable terms, and all PTOs that have committed transmission facilities and entitlements to the ISO’s operational control should be compensated for the use of their transmission facilities and entitlements on a consistent basis.  

44.
TANC stresses the need to evaluate the TAC to ensure that each element is just, reasonable, and not unduly discriminatory, and posits that the Commission considered that the TAC could be evaluated in such a manner.  Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205, at 61,723 (2000).  TANC contends that the overall TAC proposal is not an “overall balance of benefits and burdens fair to all parties” because a complete costs-benefits analysis has not been performed.  Ex. TNC-21 at 5, citing TNC-6 at 2-7; see also TNC-22 at 3-5.  In addition, TANC contends that whether the TAC “reflects a compromise that was developed through a lengthy stakeholder process” is not relevant.  NY Indep. Sys. Operator Inc., 104 FERC ¶ 61,311 at P 29 (2003).

45.
NCPA also advocates analyzing the elements, rather than the whole of the TAC, to see whether they are just, reasonable, and not unduly discriminatory.  NCPA disputes that the entire package of the TAC is a balance of all the benefits and burdens that PTOs will face, and contends that there are several burdens of which the ISO did not take account when devising the TAC.  

46.
Vernon contends that the ISO proposal, and each of its elements, must be reviewed under the standards of Section 205 of the Federal Power Act.  Vernon also argues that the Commission’s policy is to encourage the formation of RTOs/ISOs to expand RTO/ISO participation of transmission owners in order to provide benefits for all end-use customers.
  

47.
MID claims that the ISO has the burden of proof to show that its TAC proposal is just, reasonable, and not unduly discriminatory.  See Entergy Serv. Inc., 64 FERC ¶ 61,001 at 61,016 (1993).  MID contends that the primary factor in determining if the TAC is just and reasonable and not unduly discriminatory is that all transmission should be treated in the same manner for ratemaking purposes.  See Tr. 1517:23 - 1518:5, 1525:4 – 10.  MID also disputes the ISO’s assertion that the TAC proposal was a compromise of stakeholder proposals.

48.
SWP contends that the ISO must establish that Amendment No. 27 meets the standards for sound rate design, as well as standards for nondiscrimination and transparency.  SWP asserts that the ISO has been charged with developing cost-based transmission rates that reflect economic efficiency.
  SWP maintains that the ISO’s rates, terms and conditions must not be unduly discriminatory.  In addition, SWP contends that Commission policies promote price signals and demand response.  According to SWP, where transportation rates are regulated, yet the commodity itself is traded competitively, rate regulation does not necessarily provide productive efficiency.
  The Commission has emphasized both allocative efficiency and productive efficiency;
 unlike allocative efficiency, productive efficiency calls for lower rates during off-peak periods to maximize usage and for interruptible service.
  

49.
SWP also contends that the ISO carries the burden of proof on time-sensitive pricing.  First, SWP claims that the original TAC methodology was expressly contemplated to be an interim rate.  Second, SWP cites the ISO Tariff section incorporating that statutory language, which provided that among the principles the ISO was required to examine in developing the successor rate was “the introduction of off-peak transmission rates. . . .” Former ISO Tariff ( 7.1.6.  SWP contends that the ISO should comply with its own Tariff and bear the burden of showing such compliance.  SWP further asserts that whereas the general rule holds that the party seeking a change in an existing rate or practice bears the burden of proof,
 Commission precedent holds that not all rates or practices rise to the level of “settled practice” for purposes of imposing a burden of proof. According to SWP, where, as the ISO represented here, a rate methodology is only interim and subject to change, the party proposing the rate bears the burden of proof.
  

50.
SWC contends that the appropriate guidance is the Commission’s “Inquiry Concerning the Commission’s Pricing Policy for Transmission Services Provided by Public Utilities under the Federal Power Act; Policy Statement,” set forth in Ex. SWC-4  That document identifies five Transmission Pricing Principles, which provide that a transmission rate: (1) Must Meet the Traditional Revenue Requirement; (2) Must Reflect Comparability; (3) Should Promote Economic Efficiency; (4) Should Promote Fairness; and (5) Should Be Practical.  

51.
SWC emphasizes that the Commission identified special criteria for evaluating non-conforming proposals, stating that they must be fully supported, with the utility obligated to “supply a complete discussion of how the proposal is intended to take account of the pricing principles.”  Ex. SWC-4 at 14.  Additionally, SWC contends that the Commission requires utilities proposing non-conforming transmission pricing to make a showing of benefits to a broad cross-section of consumers that achieve, among other things, projected price decreases to customers of delivered power.  Id.  SWC argues that recent Commission precedent has reflected adherence to the Transmission Pricing Policy in Order No. 888, Order No. 2000, and the White Paper on Wholesale Market Reform issued April 28, 2003.  SWC contends that the TAC should meet the foregoing objectives, standing alone, without consideration of congestion or losses.  See Ex. SWC-1 at 35:3-4.  SWC also argues that a determination whether the ISO’s TAC is just, reasonable, and not unduly discriminatory should, according to the ISO witness Le Vine be made based upon the ISO’s market design in effect today, and not upon any anticipated changes to its market design.  See Tr. 644:15-22.  

52.
In its reply brief, SWC challenges precedent cited by other parties for the propositions that the ISO’s rate methodology is just and reasonable, and that the TAC conforms to transmission pricing principles.  SWC Reply Brief at 10-19.  SWC also contends that the New York ISO is irrelevant as an example of where the Commission has approved another ISO’s flat MWh-based rate methodology.  

Discussion and Findings

53.
Proposed Amendments 27, 34, and 49 to the ISO Tariff establish a single grid wide high voltage TAC which is a formula rate design for the recovery of the PTOs’ TRR. The Commission, under Section 205(e) of the Federal Power Act, must assess the justness and reasonableness of those filed rates, terms and conditions.  In determining the justness and reasonableness of the ISO’s TAC, the undersigned Presiding Judge must, of course, be guided by Commission policy and precedent, including where relevant, the Commission’s Principles of Transmission Pricing, the Commission’s principles of cost causation requiring that costs be assigned to those using and benefiting from the facilities in question,
 and the Commission’s Order setting this matter for hearing.  

54.
Specifically with regard to the Commission’s Order setting this matter for hearing, while the Commission altered the TAC in several important respects,
 and referred for hearing the question of whether Amendments 27, 34, and 49, as proposed by the ISO, are just and reasonable and not unduly discriminatory; the Commission nevertheless concurred with the “ISO's objectives of creating an equitable balance of costs and benefits among the various affected classes of stakeholders and the treatment of all Participating TOs on the same basis.”  Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,722 (2000).  Second, the Commission endorsed as desirable the goal of a uniform grid wide high voltage rate.  Id.
  Third, the Commission found that incentives for New Participating TO’s were a positive step as part of an effort to expand the ISO Controlled Grid.  Id.   These findings provide an important analytical framework for the resolution of the issues in dispute in this proceeding. 

55.
While the “balance of benefits and burdens,” which various parties argue was the basis for the original TAC filing, has been superseded by many changes since in the past three years, it still provides a relevant area of analysis in the determination of the justness and reasonableness of the ISO’s TAC proposal and should include consideration of all of  the benefits and burdens which accrue to all the parties affected by the TAC, not just those defined as part of the “cost shift” and used to calculate the cost shift cap.  

56.
Section 205(e) states that, in a rate increase proceeding, “the burden of proof to show that the increased rate or charge is just and reasonable shall be upon the public utility.” 16 U.S.C. § 824d(e) (2003).  Nevertheless, as Staff points out, even in a rate increase case the Commission has stated that when it has found a utility’s method of cost estimation to be reasonable, “according to settled principles of law, it is reasonable to expect that those parties which challenge the estimation bear the burden of coming forward with evidence to show the suspect character of the proffered cost estimates.”  Pub. Serv. Co. of Ind., Inc., 56 FPC 3003 at 3017-18 (1976), reh’g granted in part, 57 FPC 1173 (1977.)
    

57.
For the rate design proposal to be acceptable, it need be neither perfect nor even the most “desirable”; it need only be reasonable.  See New England Power Co., 52 FERC  ¶ 61,090 at 61,336 (1990), reh’g denied, 54 FERC  ¶ 61,055, aff’d Town of Norwood v. FERC, 962 F.2d 20 (D.C.Cir. 1992); City of Bethany v. FERC, 727 F.2d 1131, 1136 (D.C.Cir. 1984), cert. denied, 469 U.S. 917 (1984)(utility need establish that its proposed rate design is reasonable, not that it is superior to alternatives); OXY USA, Inc. v. FERC, 64 F.3d 679, 692 (D.C.Cir. 1995) (“[T]he Commission may approve the methodology proposed in the settlement agreement if it is ‘just and reasonable’; it need not be the only reasonable methodology or even the most accurate.”).

58.
Under Section 206 of the Federal Power Act, the Commission has the power and an obligation to prescribe a change in a rate, charge, classification, rule, regulation, practice, or contract whenever it finds such rate, charge, classification, rule, regulation, practice, or contract to be unjust, unreasonable, unduly discriminatory or preferential.  16 U.S.C. §824e(a) (2003).  However, “the condition precedent to the Commission’s exercise of its power under § 206(a) is a finding that the existing rate is ‘unjust, unreasonable, unduly discriminatory or preferential.’”  FPC v. Sierra Pacific Power Co., 350 US 348, 353 (1956). Accordingly, the undersigned Presiding Judge concurs with the ISO and with Staff that, absent agreement by the filing utility, the ISO’s proposed TAC must be found to be unjust, unreasonable, or unduly discriminatory before alternative proposals are ripe for consideration.  Further, if a party wishes to challenge a feature of the TAC that is unchanged from the previous rate that the Commission has approved as just and reasonable, then that party bears the burden of coming forward with evidence sufficient to establish that the feature in question is unjust or unreasonable.  See Public Serv. Comm’n of NY v. FERC, 642 F.2d 1335, 1345 (D.C. Cir. 1980).    

59.
In the instant proceeding, the “volumetric” MWh rate is an aspect of the ISO’s rate design that is unchanged by Amendments No. 27 and No. 49.  While SWC argues that the flat MWh-based TAC does not conform to the Commission’s Transmission Pricing Policy, Staff correctly points out that the Commission has already held that the ISO’s prior methodology, which was also based on flat MWh-based charges and preceded the TAC, conformed to the Commission’s Transmission Pricing Policy.  Pacific Gas and Elec. Co., 80 FERC ¶ 61,128 (1997).   

60.
SWP nonetheless asserts that the ISO bears the burden of proving that its proposal is just and reasonable without making provision for time-of-use rates.  SWP Initial Brief at 6.  SWP advances two reasons for its contention:  first, that the ISO must bears the burden of proof because its initial rate methodology was an interim rate; and, second, that the ISO bears the burden of proof because the ISO had not complied with Tariff requirements that the ISO examine, in developing a successor methodology, the introduction of off-peak transmission rates.  Id. at 6-7.   The cases cited by SWP are factually inapposite and do not provide controlling precedent for resolution of this issue.
  Because SWP’s contentions regarding the burden of proof are not supported by Commission precedent, they are hereby rejected.  
II. Phantom Congestion

A. Whether phantom Congestion exists

Position of the Parties

61.
The ISO claims that phantom congestion is a real problem, a market inefficiency that results from scheduling timelines that do not conform with the timelines of the overall markets.  The ISO asserts that the Commission has recognized phantom congestion as a real phenomenon.  The ISO further argues that phantom congestion imposes significant, although not precisely quantifiable, costs on market participation, and that its elimination would benefit all PTOs.  In response to MID’s arguments, discussed more fully below, the ISO states that MID doesn’t dispute that phantom congestion exists, but rather seems to dispute its cause.  The ISO maintains that the causes that MID does discuss are really aimed at trying to restructure the ISO rules regarding sales of existing contract capacity to third parties to allow for greater commercial profitability, which issue is not relevant here.  

62.
Staff seems to agree that phantom congestion exists, and both Staff and the ISO cite the Commission’s May 2000 Order in this proceeding, which described phantom congestion and noted that “‘[p]hantom Congestion’ is a market inefficiency that must be addressed and rectified as quickly as possible.”  Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,727 (2000).  

63.
Staff argues, however, that the ISO has not proven the level of costs of phantom congestion, or the assertion regarding “hundreds of millions dollars order of magnitude” in annual benefits that would accrue from the elimination of phantom congestion which the ISO first claimed in Exhibit ISO-23 at 3:12-15.  Nevertheless, Staff opines that the possible lack of benefits from elimination of phantom congestion does not cause the TAC to be unjust and unreasonable, because there are many other offsetting benefits which the OPTOs and other parties receive under the TAC.

64.
The EOB agrees with Staff and the ISO that the Commission has confirmed that phantom congestion exists.  The EOB also contends that even those parties that dispute the origin of phantom congestion acknowledge that inefficiency exists within the ISO’s market because of the treatment of existing contracts.  TNC-10 at 13:7-14; MID-1 at 11:18-12:20.
65.
SDG&E and SWP agree that phantom congestion exists.  SDG&E Initial Brief at 5; SWP Initial Brief at 10 – 11.
66.
PG&E does not believe this question is relevant to deciding whether the TAC proposal is just and reasonable.  However, PG&E seems to concede that phantom congestion exists.  PG&E’s Initial Brief at 14-15.  
67.
TANC posits that phantom congestion does not exist in the way the ISO characterizes it.  In addition, even if phantom congestion does exist, TANC asserts that it does not exist on the California-Oregon Transmission Project (“COTP”).  Further, TANC claims that phantom congestion should not exist, and that the ISO created it by being aware of problems between ETC and ISO scheduling timelines before the ISO began, and by not solving the problem then.  

68.
MID opines that phantom congestion does not exist.  MID agrees with the ISO that there is unused ETC capacity that is unavailable to market participants.  However, MID does not believe that the unused capacity has anything to do with the ETCs themselves, but rather that it is a function of the ISO’s own Tariff, protocols, operating procedures and software.  MID contends that the ISO’s assertion of phantom congestion denies the California Legislature’s creation of a two-pipe transmission system.  MID also posits that the transmission availability problem (the unused ETC capacity that is unavailable) is not phantom congestion, as the ISO asserts, but is caused by the ISO’s prohibition on sale of Non-PTO transmission.  MID also claims that, despite the ISO’s prohibitions on sales of ETC transmission, the ISO refuses to change its Tariff and operating practices and instead chooses to blame ETC holders.  MID claims that the ISO admits that ETC holders, such as MID, are prohibited from selling unused transmission capacity, and that the ISO falsely asserts that its prohibitions cause no harm because ETC holders have alternatives.  See Ex. ISO-26 at 9:23 – 10:3; Tr. 1143:14 – 1144:19.  MID also contends that the ISO uses the term “phantom congestion” to discuss two separate concepts: (1) Real-time operations where unused ETC capacity is in fact available to the ISO but only to the ISO in its position of control area operator; and (2) the day-ahead and hour-ahead markets where the Tariff withholds unused ETC capacity from market participants.  MID claims that using the definition in such a manner contributes to confusion surrounding the transmission capacity problem in California.  

69.
MID also counters the ISO’s contention that phantom congestion is caused by capacity on the ISO-controlled grid that the ISO must reserve for ETC holders by claiming that the premise is false because non-converted ETC capacity is not part of the ISO-controlled grid.  MID Reply Brief at 6-7.  MID explains that according to the ISO Tariff, all ETC energy schedules are on transmission that is separate from the ISO grid, and therefore the ISO cannot reserve capacity on the ISO-controlled grid to accommodate ETC schedules.  

Discussion and Findings
70.
It is axiomatic that phantom congestion exists.  Cal Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,727 (2000).  The Commission recognized phantom congestion as a” market inefficiency that must be addressed and rectified as quickly as possible.”  Id.  The ISO, Staff, and several parties raised this point, and the undersigned Presiding Judge concurs.  Every party that briefed this issue - except for MID - agrees that phantom congestion exists, even if the parties disagree on how to label the concept.  ISO Initial Brief at 12-15; PG&E Initial Brief at 14; SDG&E Initial Brief at 5; SCE Initial Brief at 10; TANC Initial Brief at 19-20; Vernon Initial Brief at 18; EOB Initial Brief at 6-7; Staff Initial Brief at 9; SWP Initial Brief at 10 – 11.  However, even MID “agrees with the ISO that unused Existing Transmission Contract (“ETC”) capacity is not available to Market Participants.”  MID Initial Brief at 8.  This definition is synonymous with the ISO’s definition.  In sum, the Commission and the parties’ arguments affirm that phantom congestion exists.  
B. What is the cause of phantom Congestion?

Position of the Parties

71.
The ISO contends that phantom congestion is caused by a disparity between the ISO’s scheduling timelines and in the day-ahead and hour-ahead markets and the scheduling timelines accorded existing rights holders in their existing contracts.  Ex. ISO‑26 at 2:16 – 20, 3:9 – 20.  

72.
PG&E agrees with the ISO’s explanation behind the cause for phantom congestion.  PG&E also addresses TANC’s argument, discussed more fully below, that ETC path facilitators such as PG&E contribute to phantom congestion.  PG&E counters that it works with the ISO to minimize phantom congestion, and that it obtains it authority from the existing contracts and Commission approval.  PG&E Reply Brief at 6-7, citing PGE-1 at 23:6-10; PGE-20 at 6; Tr. 1905:21 – 1907:16; Cal. Indep. Sys. Operator Corp., 105 FERC ¶ 61,314 (2003).  

73.
SDG&E believes that this proceeding should focus on eliminating the problem rather than on what is causing it.  SDG&E agrees with TANC witness Greiss that converting the ETCs to new firm use would resolve much of the problem.  

74.
SWP contends that phantom congestion is caused by the ISO(s election to reserve excess capacity.  SWP uses itself as an example of a scheduling coordinator that must abide by the ISO’s Tariff and give up its contractual right to schedule into the hour ahead under the ISO Tariff.  According to SWP, because the ISO reserves SWP capacity and does not release it for new firm use, and because SWP is the largest wholesale transmission customer in the state, there is significant over-reservation associated with SWP’s capacity.

75.
TANC essentially argues that the ISO, and to some extent the ETC facilitators (such as PG&E on Path 15), are the cause of phantom congestion, rather than solely the ETC holders themselves.  

76.
MID states that there is no cause of phantom congestion because, as discussed above, MID has contended that phantom congestion does not exist.
77.
Staff states that the Commission has previously recognized the ISO’s view on what causes congestion.  Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,727 (2000).  Staff summarizes the ISO’s view as set forth above.  Ex. ISO-1 at 38:17 – 39:23.  Staff also discusses MID’s counterarguments that its contracts also existed before the ISO, that the ISO should thus have adopted its scheduling protocols and software to MID’s schedules, and that the ISO has no right to schedule ETCs that were never turned over to it because those ETCs are not part of the ISO grid.  Ex. MID-1 at 7:4 – 11:2, 13:1 – 17:22.  

78.
Staff suggests that the problem with the ISO’s argument is that existing rights are scheduled according to a number of different timelines.  Not all of them require that capacity be reserved until real time.  Some existing rights holders already schedule in accord with the ISO timelines.  Tr. 1167:18 – 19.  

79.
Staff adds that another note of uncertainty concerning phantom congestion is added by the fact that the ISO does not interpret existing transmission contracts, but rather, it relies on instructions from the PTOs to reserve capacity for ETC rights holders.  Tr. 1163:23 – 25; 1197:1 – 10.  Staff maintains that the process leaves a lot of discretion with those PTOs, such as PG&E.  Staff opines that based on the testimony in this proceeding, it appears possible that PG&E and the ISO may be reserving more capacity until real time in the name of the ETC rights holders than those rights holders want or intend to use.  Granted some, like MID, argue that they should be able to sell their capacity in the day-ahead and hour-ahead markets.  Ex. MID-1 at 11:5 - 12:20.  Nevertheless, Staff asserts, it seems that some percentage of phantom congestion is caused by a failure to communicate among the various parties, and that some agreements could be worked out to lessen the amount of phantom congestion in the hour-ahead market, even if not in the day-ahead market.

Discussion and Findings

80.
The ISO contends that phantom congestion is caused by a disparity between the ISO’s scheduling timelines in the day-ahead and hour-ahead markets and the scheduling timelines accorded existing rights holders in their existing contracts.  ISO Initial Brief at 16.  Certain characteristics of the restructuring of the California market helped cause this disparity: the separation of transmission control from generation ownership; the decision to use markets to manage congestion and to assign the use and cost of constrained interfaces to those that value it the most; and the decision to honor existing contracts and their often incompatible contract provisions and scheduling time lines.  Ex. ISO-26 at 5:7 – 13.  PG&E agrees with the ISO’s assessment of the cause behind phantom congestion.  PGE Initial Brief at 14 – 15.  As Staff previously noted, the Commission has accepted the ISO’s view of the cause of phantom congestion.  In California Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,727 (2000), the Commission notes that :
The ISO states that one of the benefits (in terms of cost savings) of new Participating TOs is the reduction of what it terms "Phantom Congestion." This term, as explained by the ISO, relates to the scheduling timelines afforded to current GEs under Existing Rights contracts which are different and not entirely compatible with the day-ahead and hour-ahead schedules that the ISO operates under. Because the Existing Rights contracts allow scheduling changes after the ISO scheduling deadlines, available transmission capacity remains unutilized.

81.
The Commission further rejects arguments that the ISO should resolve phantom congestion through modifying its software, or that it should continue to let the market inefficiency result because the existing contract holders valued the scheduling flexibility accorded them by virtue of their contracts.  Id.  In essence, the Commission agreed with the ISO concerning the root of the phantom congestion problem.  Id.  

82.
As the Commission has recognized, the ISO has sound rationale behind the difference between its scheduling timelines and the scheduling timelines of the existing contracts.  Under the previous paradigm, the OPTO could redispatch their own generation to manage congestion to accommodate the requirements of existing contracts.  ISO Initial Brief at 15.  The ISO does not possess generation of its own and thus must redispatch others’ generation to do so.  Id.  To accomplish this task on a market basis, the ISO needs to know the magnitude and direction of congestion sufficiently in advance for the ISO effectively to use its auction markets to manage the congestion.  Id. at 15-16. Accordingly, the ISO must have deadlines for the submission of schedules.  Id. at 16, citing Ex. ISO-26 at 5:15 – 20.  The deadlines cause the scheduling disparity discussed above and stated by the ISO as the cause of phantom congestion.

83.
However, the ISO poses strong rationale for why its operations personnel need a longer period than 20 minutes before the trading hour to perform scheduling functions.  ISO Initial Brief at 16; ISO-26 at 6:3 – 16.  As ISO witness Rush explains, such a time frame would not leave enough time to “run” the market, publish results to market participants, and coordinate changes in schedules.  ISO Initial Brief at 16; ISO-26 at 6:3 – 12.  Considering that the ISO typically has 1300 Schedule changes in the hour-ahead market, significant computing time is necessary to produce final hour-ahead schedules; even if those schedules could be provided to scheduling coordinators within the twenty minutes prior to the trading hour, that time would be too short for market participants to modify and coordinate their schedules.  ISO Initial Brief at 16; ISO-26 at 6:7 – 12.  Additionally, ISO witness Rush states that schedule changes twenty minutes before the trading hour would not comport with control area interchange scheduling within the Western Electricity Coordinating Council, and thus would be opposing region-wide scheduling processes.  ISO Initial Brief at 17; ISO-26 at 12-16.

84.
The undersigned Presiding Judge also disagrees with Staff’s and TANC’s arguments in the similar vein that the ISO and the ETC facilitators such as PG&E are the cause of phantom congestion.  The ISO and PG&E work together in a Commission-approved manner to administer the existing contracts, which they are obligated to do.  PG&E Reply Brief at 6-7, citing Cal. Indep. Sys. Operator Corp., 105 FERC ¶ 61,314 (2003); Tr. 2301:7 – 15 (undersigned’s explanation at hearing that PG&E does not have operational control but assists the ISO at the request of the ETC holders).  Furthermore, as the ISO points out, closer scrutiny of the path facilitator’s activities described by PG&E witness Weingart – cited by TANC in its argument – revealed that PG&E partially mitigates rather than aggravates the phantom congestion when performing in the manner TANC describes.  TANC Initial Brief at 26–28, citing Tr. at 2325:23 – 2326:21.  Thus, the ETC facilitator activities do not cause phantom congestion but rather act to mitigate it.  

85.
As for Staff’s suggestion that the ISO and ETC rights holders could work out some agreement to decrease the amount of phantom congestion, the ISO responds that this “civil suggestion” would eliminate some or all of phantom congestion, depending on the extent to which existing rights holders were willing to comply with the ISO’s scheduling timelines.  Staff Initial Brief at 14; ISO Reply Brief at 19.  Unfortunately, as the ISO comments, “[i]f a voluntary solution to phantom [c]ongestion were possible, it would have occurred a long time ago.”  ISO Reply Brief at 19.  As discussed in greater detail in the forthcoming section regarding possible ways to eliminate phantom congestion, common consensus indicates that it is unlikely that the parties will decide to agree upon such a voluntary solution at this phase in this proceeding.  See, e.g., id. 
C.  What is the economic impact of phantom Congestion?

Position of the Parties

86.
The ISO contends that the phantom congestion facilitates the exercise of market power, interferes with the price signals sent by congestion charges, and imposes unnecessary congestion costs on market participants.  Specifically, phantom congestion distorts the energy markets by creating artificial obstacles between buyers and sellers, reducing liquidity, and increasing the potential for harmful exercise of market power.  Phantom congestion also sends faulty economic signals regarding where new investment in transmission facilities and upgrades are most needed and imposes significant congestion costs when there is no actual congestion on the ISO controlled grid.  ISO witness Casey’s study of phantom congestion on Path 15 is the source for the ISO’s indirect quantification of the costs of phantom congestion and the benefits of eliminating it.  The ISO criticizes SCE’s analysis of phantom congestion as understating the effects of market power on phantom congestion.  

87.
Vernon supports the ISO quantification of the costs of phantom congestion as very high.  Ex. ISO-23 at 5-11; Ex. ISO-26 at 3:21 – 4:15, 10:16 – 12:22, 13:1 – 17:10; Ex. ISO-30 at 2:1 – 11:20.  Vernon supports the ISO contention that reduction in phantom congestion resulting from ISO expansion would significantly benefit end-use customers across the ISO system.

88.
PG&E acknowledges that phantom congestion has economic consequences, but posits that the economic impact has not been quantified reliably by any party in this case.  Ex. PGE‑1 at 21:11 – 22:10.  PG&E further contends that phantom congestion has decreased and will continue to decrease as existing contracts expire,
 and that the ISO’s MD02 proposal could eliminate phantom congestion completely.  Ex. PGE‑1 at 22:11 – 30, 23:28 – 30.  

89.
TANC states that the answer to this question is hard to define, but that phantom congestion has decreased in recent years
 and will continue to decrease as existing contracts expire.  Ex. PGE-1 at 22 – 23.  TANC also criticizes ISO witness Casey’s study of phantom congestion for improperly including facilities not included in the ISO grid (such as the COTP), for using the wrong methodology is his analysis, and for overstating the potential magnitude of costs associated with phantom congestion.  TANC also contends that the ISO’s assertions about phantom congestion apply to congestion generally, not just phantom congestion, and TANC maintains that the evidence upon which the ISO relies for its assertions is faulty.   

90.
The EOB’s position is that phantom congestion causes inefficiency within the ISO market that is difficult to quantify because no party has directly analyzed its economic impact.  The EOB describes that phantom congestion impacts energy prices (1) by requiring the redispatch of generating units to relieve the phantom constraint and (2) by reducing market competition by preventing imports into a congested zone from competing with supply internal to the constraint.  Ex. ISO-23 at 7:18 – 8:13.  Regarding the ISO’s extrapolations from its Path 15 Study, the EOB criticizes aspects of its methodology and concurs with other parties that the ISO overestimated the benefits of eliminating phantom congestion.  Ex. SDG&E-1 at 14 – 16; Ex. SCE-5 at 4 – 12; Ex. PGE-1 at 21 – 23; Ex. TNC-10 at 16 – 30; Ex. MID-1 at 18 – 21.  

91.
The EOB also counters the ISO regarding other economic impacts.  The EOB contends that there is no evidence that phantom congestion has caused sub-optimal investment decisions and high costs to consumers, and posits that the problem occurs in the long run and should mitigate itself as ETCs expire.  The EOB also responds to the ISO’s contention that a possible economic impact of phantom congestion is a circumstance where an ETC rights holder that has purchased FTRs could profit from its FTR position by creating phantom congestion to drive up the congestion price.  Ex. ISO-23 at 8:20 – 9:3.  The EOB contends that the ISO has admitted that no evidence exists that an ETC holder has ever gamed congestion prices in this manner.  Tr. 1300:8 – 17.  

92.
Staff also disagrees with the ISO’s estimate and contends that the record is inconclusive on the exact costs of phantom congestion or the benefits of eliminating it.  In particular, Staff argues that ISO witness Casey’s change to his testimony
 during the hearing raises new credibility issues regarding his study’s accuracy, and by extension, the ISO’s estimates of the costs of phantom congestion and the benefits of eliminating it.  

93.
SCE’s study suggests that the phantom congestion benefits will range from $0.14 million under current participation scenario to $7 million under the full participation scenario.  SCE Initial Brief at 10, citing SCE-5 at 13 – 22.  SCE criticizes the ISO’s estimate that its TAC proposal can save “hundreds of millions of dollars” in benefits to the ISO markets from the reduction of phantom congestion.  Ex. ISO-23 at 11.  SCE argues that its own estimate is more in accord with the current costs of congestion, generated by the ISO in its 2002 annual report, which shows that total congestion costs in the ISO control area have consistently declined from their peak of $400 million in 2000 to $42 million in 2002.  (Phantom congestion costs are but a subset of total congestion costs.)  Ex. SCE-38.  Also, SCE argues that its phantom congestion estimate is far closer to the ISO’s initial estimate submitted in this proceeding that the annual benefit from the reduction of phantom congestion would be $24 million.
  SCE also counters the ISO’s criticism of its study by replying that the Commission already has made market manipulation illegal and subject to severe penalties; because the Commission limited access of market suppliers to exercise market power, SCE contends, the ISO has overstated the benefits of eliminating phantom congestion.  SCE Reply Brief at 6, citing Investigation of Terms and Conditions of Public Utility Market-Based Rate Authorizations, 105 FERC ¶ 61,218 (2003). 

94.
In accord with its earlier statement that the Commission has directed that the TAC burdens on the OPTOs must be balanced by the benefits to the new PTOs, SCE asserts that the ISO has not met its burden of proving that the reduction in phantom congestion and/or other benefits from the TAC proposal are equivalent to the annual $72 million cost shift cap proposed by the ISO.  

95.
SDG&E criticizes ISO witness Casey’s study, due to the combination of overstated benefits from reducing phantom congestion
 and the inclusion of phantom congestion that occurs off the ISO-controlled grid as a significant part of the study.  Tr. 1249:19 – 1253:5.  

96.
SWP asserts that the ISO has not quantified costs attributable to phantom congestion.  Additionally, SWP contends that the ISO has not tried to test its assertion of benefits relating to phantom congestion against actual experience with the Cities of Vernon, Anaheim, Azusa, Banning, or Riverside becoming PTOs.  Ex. SWP-16 at 3.  

97.
MID essentially criticizes the ISO’s witness Casey’s study and opines that it would not be a credible source of economic impact even if phantom congestion does exist.  

Discussion and Findings

98.
In its initial brief, Staff states that “[t]he short answer is that, as of 2003, this record doesn’t prove anything.”  Staff Initial Brief at 14.  For the reasons stated below, the undersigned Presiding Judge concurs with this assessment.

99.
The ISO and Vernon contend that there are many costs of phantom congestion, and the ISO has extolled the benefits of eliminating phantom congestion throughout this proceeding.  See, e.g., ISO Initial Brief at 19-25; Vernon Initial Brief at 18-19.  While the undersigned Presiding Judge concurs that phantom congestion is a costly phenomenon, exactly how costly it is remains unknown.  The undersigned does not concur with ISO witness Casey’s estimate that it could be costly to the tune of saving “hundreds of millions of dollars” through its elimination.  Ex. ISO-23 at 11:17.  

100.
The costs of phantom congestion, and by extension the benefits of its elimination, are hard to quantify.  A broad spectrum of parties criticized the attempted quantification of the ISO’s witness Casey about the subject.  See Staff Initial Brief at 14-16; EOB Initial Brief at 9; SDG&E Initial Brief at 6-7; SCE Initial Brief at 7-10; PG&E Initial Brief at 16-17; TANC Initial Brief at 29-38; MID Initial Brief at 30-34.  Dr. Casey’s study of congestion on Path 15 was originally conducted as part of a Path 15 upgrade study, and it was published in September 24, 2001.  Ex. ISO-23 at 3:8-9; Ex. ISO-25.  The ISO used Dr. Casey’s study to extrapolate the overall costs of phantom congestion.  Ex. ISO-23 at 2:20 – 3:14.  As Dr. Casey states, he “had not quantified the cost impacts of phantom congestion over the past four years.”  Id. at 3:6-7.  

101.
Dr. Casey testified that “[i]t is important to note that some ETC rights holders have authority to schedule after the close of the ISO’s Hour-Ahead market up to until 20-minutes prior to the start of the operating hour,”
 but as Staff points out, the hearing showed that he did not know how many ETC rights holders have this authority.  Tr. 1384:6-13.  Additionally, although a majority of the California Oregon Transmission Project, owned by governmental entities, has not been turned over to the ISO control, Dr. Casey made a change to his testimony at hearing that indicated that he had factored in the entire COTP in his estimate of phantom congestion.  Tr. 1232:9 – 13; Tr. 1335:10 – 20.  He agreed that, without the COTP in his analysis, the level of phantom congestion and the costs of eliminating it would be lower.  Tr. 1380:1 – 1381:4.  Staff points out, “it is safe to say that removing an apparent 1446 (1600 minus 154) MW of ‘phantom congestion’ would have a major impact on [Dr. Casey’s] analysis.”  Staff Initial Brief at 16 (brackets added).  The undersigned Presiding Judge concurs.  

102.
SCE witness Hansen has estimated the benefits of eliminating phantom congestion to be about $0.14 million to $7 million.  Ex. SCE-5 at 13 – 22.  However, as Staff points out, Mr. Hansen based his analysis on four-year-old data that shows no adjustment for generation which has been conducted in the interim, and thus, his study could be vulnerable to some of the same criticisms that SCE directed at ISO’s study for being based on old data.  Staff Initial Brief at 17.  Furthermore, Mr. Hansen also acknowledges that “any estimate will have a great deal of uncertainty, because the benefits depend on variables that are difficult to predict.”  Ex. SCE-5 at 19:11 – 12.  

103.
In short, phantom congestion’s economic impact is difficult to quantify.  Given this fact, and given that the TAC was designed with a full participation scenario in mind, which is not likely to occur, consideration of possible mitigation or elimination of phantom congestion as a viable “benefit” when deciding whether the TAC is just, reasonable and not unduly discriminatory on a prospective basis may not be appropriate.  However, simply because phantom congestion’s economic impact is difficult to quantify, and the optimistic and laudable goal of mitigating or eliminating phantom congestion by attracting increased ETC participation in the ISO through the TAC’s “balance of benefits and burdens” has not been accomplished, does not render its elimination nonviable as a “benefit” from the outset.  Rather, the undersigned has concluded that it is appropriate to consider the possible mitigation or elimination of phantom congestion as an expected “benefit” to be weighed, among other things, in support of a recommendation against retroactive modification of the ISO’s TAC.   

D. Whether there are alternative means to address phantom Congestion and, if so, the impact on the issues in this proceeding.

Position of the Parties

104.
The EOB discusses that the ISO has offered an alternative method to address phantom congestion in MD02.  Ex. SCE-26; Ex. ISO-26 at 13:2 – 14:19; Ex. PGE-1 at 22:11 – 30.  According to the EOB, the ISO intends to abandon its policy of reserving unused ETC capacity in the day-ahead and hour-ahead timeframes.  The EOB explains the relevancy of this alternative proposal.  First, the Commission has ordered phantom congestion to be eradicated, regardless of whether it is in this proceeding or another; the EOB contends that because many TOs have expressed strong opposition to joining the ISO, the TAC proposal here will not fully eliminate phantom congestion.  Second, because the ISO has emphasized elimination of phantom congestion as one of the benefits to the TAC and to the extent that the Commission commits to resolving that dilemma in MD02 or another proceeding, the benefits to OPTOs from the TAC decrease.  Based on this reasoning, the EOB justifies keeping certain benefits that the OPTOs can possibly expect from the TAC, such as the cost shift.  

105.
The ISO states that phantom congestion is only relevant to this proceeding insofar as it relates to the ISO’s TAC proposal, specifically whether the special incentives to expanded ISO participation included in the proposal (i.e., Section 9.4.3 FTRs) are not unduly discriminatory because they will confer a benefit by reducing phantom congestion.  The ISO also contends that the alternatives that interveners have proposed are not appropriate for this proceeding because the Commission is considering proposals to reduce phantom congestion in MD02.  

106.
SCE generally agrees with the ISO in its view that the MD02 proceeding, rather than the instant case, is the appropriate forum for addressing this issue, but for a different reason.  SCE asserts that the TAC proposal will not eliminate phantom congestion unless those new PTOs that have ETCs that have differing scheduling timelines actually join the ISO; according to SCE, however, it appears that most potential new PTOs would not join the ISO regardless of the TAC methodology adopted in this proceeding.  

107.
PG&E agrees with the ISO that the MD02 proposal could eliminate phantom congestion, and additionally contends that releasing existing contract capacity prior to the hour-ahead congestion management run would essentially eliminate phantom congestion.  Tr. 1211:7 – 1212:5.  

108.
TANC likewise agrees that this issue would be better addressed in the MD02 proceeding.  

109.
Staff contends that there are several factors which will or may reduce or impact phantom congestion.  The expiration of certain existing contracts would reduce the phantom congestion associated with those existing contracts.  A second means of reducing phantom congestion in the hour-ahead market would be for existing rights holders who are willing to abide by the ISO scheduling timelines to work out with the ISO the arrangements under which the ISO did not have to reserve capacity past the close of the hour-ahead market.  A third means of reducing phantom congestion, in the day-ahead as well as the hour-ahead market, has been proposed by the ISO, in its MD02 market redesign, namely the proposal to only reserve capacity for existing rights holders through the close of the day-ahead market.  However Staff points out that even the ISO admits that there is no certainty that this proposal will be implemented in the way the ISO is currently planning.  

110.
Staff states that these occurrences may reduce or end phantom congestion, but that they don’t greatly impact the issues in this proceeding.  According to Staff, the ISO claimed reducing phantom congestion as a major benefit in the balance of benefits and burdens, and although the record does not show that the reduction of phantom congestion is a major benefit, it shows other benefits of various kinds to all the PTOs.

111.
SWP suggests that one possible solution to the phantom congestion problem is the recallable transmission product, which the ISO proposed at the beginning of 2001, making ETC capacity rights conditionally usable by third parties. Ex. SWP-15.  SWP states that the ISO has not followed through with this remedy.  See Ex. SWP-62 at 2.

112.
MID criticizes PG&E’s and SCE’s support of the MD02 proposal as a possible solution to the phantom congestion problem.  MID also criticizes the recallable transmission service proposal described in Exhibits SWP-15, 17, and 62 for the same reasons.  According to MID, both would allow the ISO to sell ETC capacity without compensating the ETC holder. 

113.
NCPA states that it takes no position in this phantom congestion cluster of issues but nonetheless, NCPA addresses this subissue in its reply brief.  There is evidence in the record as to the costs – given the ISO existing protocols and infrastructure – associated with NCPA and others scheduling transactions in a manner consistent with the rest of the WECC rather than in the restricted fashion associated with ISO protocols.  NCPA contends that if these costs exist, then it is inconsistent to argue that those costs will decrease by forces outside the TAC proposal and unrelated to ISO membership.  NCPA’s position is that parties arguing that ETC expiration will reduce these costs have failed to consider that expiration of contracts releases limited amounts of IOU transmission, much of which is only useful for serving municipal loads.  NCPA states that the balance of the capacity available over the interties consists not of IOU facilities contracted to the municipals, but of municipally owned transmission facilities that need not be placed under ISO control if current operational agreements expire.  NCPA maintains that because the holders of ETCs are not required to put their transmission facilities into the ISO, it does not follow that these asserted costs will be automatically reduced.  NCPA states that it might be less costly for ETC holders to join another control area, such as the Sacramento Municipal Utility District.  

Discussion and Findings

114.
Many parties and Staff describe to varying degrees that the MD02 proceeding would be the appropriate alternative method to address phantom congestion.  To the extent that the MD02 proceeding may or may not eliminate phantom congestion, that exact remedy is part of a separate proceeding.  Staff describes that in the MD02 proceeding, the ISO has proposed to only reserve capacity for existing rights holders through the close of the day-ahead market.  Staff Initial Brief at 19-20.  This proposal would reduce phantom congestion in the hour-ahead and day-ahead markets.  Id.  However, as Staff also points out, even the ISO admits that there is no certainty that this proposal will be implemented in the way that the ISO currently plans.  Id. at 20.  Furthermore, such a proposal is compatible in a world where the ISO operates using locational marginal pricing, to which the ISO will convert if the Commission approves the MD02 market redesign proposal.  As this proceeding demonstrates only too well, however, many factors can modify a proposed methodology before it takes effect.  Id.  Thus, the undersigned cannot base this decision regarding the TAC entirely on whether a methodology which is before the Commission in another proceeding – and has not yet been approved – could or could not eliminate phantom congestion, particularly given the earlier reservations discussed above regarding the difficulty of quantifying the benefits that can be obtained from eliminating it.

115.
The EOB points out that many TOs have expressed strong opposition to joining the ISO, and thus the TAC will not fully eliminate phantom congestion.  EOB Initial Brief at 18.  The undersigned Presiding Judge concurs with the EOB’s assessment.  The reality is that full participation in the ISO based on it current rate methodology is a worthy, but highly unlikely, objective.  Given the contentious nature of this proceeding and the changes in both the TAC and the California energy market since the ISO first proposed the TAC, it is highly unlikely that the TAC by itself will eliminate phantom congestion completely, or even to an appreciable point.  

116.
Staff states that the expiration of certain existing contracts would reduce the phantom congestion associated with those existing contracts.  Staff Initial Brief at 18-19.  NCPA criticizes the position that expiring existing contracts will reduce phantom congestion; NCPA states that this position fails to consider that expiration of contracts releases limited amounts of IOU transmission, much of which is only useful for serving municipal loads.  NCPA Reply Brief at 12.  NCPA states that the balance of capacity available over the interties consists not of IOU facilities contracted to the municipalities, but of municipally owned transmission facilities that need not be placed under ISO control if current operational agreements expire.  Id.  As previously discussed, NCPA claims that the costs associated with those contracts will not be automatically reduced because municipally owned transmission facilities are not required to be placed under ISO control once the current agreements expire.  Id. at 12-14.  

117.
NCPA seems to fail to consider, however, that once the existing contracts expire, the municipal owners will need to act in a way that somehow connects them to the ISO or another control area.  Each municipal owner will have to join a control area, negotiate or renegotiate contracts with entities that are part of a control area, or form a new control area.  If the municipal owner chooses an option not involving the ISO, then the phantom congestion associated with that transmission will “disappear” to the extent that it involves the ISO-controlled grid.  If the municipal owner chooses an option involving the ISO, then the new contract will likely either follow the ISO scheduling timelines (reducing phantom congestion) or be part of the ISO in its redesigned form if the TAC methodology has been replaced entirely by the MD02 or some other methodology through which the ISO consciously reduces or eliminates phantom congestion.  For example, as discussed above, as part of the MD02 proposal, the ISO has proposed to only reserve capacity for existing rights holders through the close of the day-ahead market.  Therefore, in one way or another, existing contracts’ expiration will eliminate the current cause of phantom congestion – disparity between existing contracts and the ISO’s scheduling timelines - and will force municipal owners to act in some way that will reduce or eliminate the phantom congestion formerly associated with those contracts from the ISO-controlled grid.

118.
Staff also suggests that it may be possible to reduce phantom congestion if existing rights holders who are willing to abide by the ISO scheduling timelines work out with the ISO the arrangements under which the ISO did not have to reserve capacity past the close of the hour-ahead market.  Staff Initial Brief at 18-19.  As previously mentioned, the suggestion is a laudable one, but perhaps overly optimistic given the contentious nature of this proceeding and the stage in the transition period which the ISO participants have reached.  As of the writing of this decision, the transition period as the ISO proposed it is almost half over, and existing contracts are approaching expiration.  As previously discussed, the ISO has pointed out that such a voluntary solution is unlikely at this stage in this case.  ISO Initial Brief at 19.  The undersigned Presiding Judge concurs with that assessment.  

119.
Thus, there exist possible solutions for the phantom congestion problem in the form of the MD02 market redesign proposal currently before the Commission and the anticipated expiration of existing contracts.  These possible solutions impact this proceeding in that they reinforce the idea that the TAC is not the appropriate vehicle to remedy the phantom congestion problem.  First, the economic impact of phantom congestion is difficult to quantify.  Second, the TAC was designed with a full participation scenario in mind, which is not likely to occur.  As the TAC has evolved over time and as the parties have entered the transition period and participated in this proceeding, the parties have become more contentious and the likelihood of full participation has decreased.  Finally, as the discussion in this section supports, there are outside solutions that may address the problem of phantom congestion more efficiently and more productively than the TAC would given the lack of full participation in the ISO.   

III. “Cost Shift”

A. Whether the ISO’s proposal for the inclusion of a “cost shift” cap for ten years in the transmission Access Charge proposal is just, reasonable and not unduly discriminatory.

Position of the Parties

120.
The ISO argues that the cost-shift cap is only one part of what the ISO terms is a just and reasonable transition mechanism that, particularly when considered in the context of the entire balance of benefits and burdens, does not unduly discriminate against any party.  Another feature of the transition mechanism is that the costs to be borne by the original PTOs should at all times reflect the ratio as the cost shift cap: 32:32:8.  A third feature is the “hold harmless” provision; if the TRR of a new PTO results in a utility-specific rate that is less than the access charge it would pay, then this provision ensures that the new PTO would only pay the utility-specific rate.  Thus, the new PTOs have a cost shift cap of $0.  According to the ISO, the access charge proposal exposes every PTO to a potential transition charge in order to achieve the balance of benefits and burdens during the transition period, with the relative balance depending on when the PTO became a PTO and the level of its TRR.  

121.
The ISO also contends that the cost shift cap does not economically disadvantage new PTOs and that regardless of whether it is “necessary,” the cost shift cap is a reasonable element of the balance of benefits and burdens and a just and reasonable transition mechanism.  

122.
SCE supports a cost shift cap.  SCE asserts that the cost shift caps must be analyzed in accordance with the Commission’s directive to create an equitable balance of burdens and benefits.  Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,722 (2000).  SCE claims that Staff and various parties such as NCPA, SC, and MID, who advocate against the cost shift cap have analyzed only the cost shift cap without considering it within the context of the TAC methodology as a whole.  See, e.g., Ex. NCPA-1 at 9-10 (argued against the cost shift cap); Tr. 1408:4-1409:12 (testified that this witness for NCPA only analyzed provisions of the TAC methodology that NCPA found detrimental).  SCE contends that this type of analysis looks at various components of the TAC proposal on a stand alone basis and fails to account for how they interact with one another.  Moreover, SCE posits, such an analysis violates the second criteria set forth by the Commission, namely the requirement that all PTOs must be treated “on the same basis.”  Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,722.  According to SCE, the ISO Board approved the TAC methodology as a compromise of costs and benefits, and the Commission has approved several discriminatory aspects of the TAC with the expectation that other aspects will equalize treatment between the PTOs.  Thus, SCE argues, if certain key pieces of the TAC are removed, it could upset the balance and prejudice the PTOs.  

123.
SCE also contends that, in determining a just and reasonable TAC, the Commission must weigh both the impact of the TAC cost shifts on the OPTOs’ rate payers, such as possible “rate shock” to the OPTOs customers, and the benefits that ratepayers will receive in return for paying such cost shifts, such as expanded benefits from joining the ISO.  SCE discusses case law in which the Commission found that an eight-year retention of pure license-plate rates, with the adoption of grid wide rates after such time period, was adequate to address interveners’ claims that rate shock would result from the adoption of a grid wide rate.  Avista Corp., 100 FERC ¶ 61,274 at PP 129-133 (2002).  

124.
SCE also states that its analysis supports its suggestion of a lower cost shift cap and an increased transition period, because less new PTOs joined than the Commission originally anticipated in 2000 when the TAC was first proposed.  SCE strongly opposes the removal of the cost shift cap altogether.  

125.
PG&E supports a cost shift cap, but also states that the amount might be overstated.  PG&E Reply Brief at 11.  PG&E argues that without a cost shift cap, the OPTO customers could incur a substantial cost shift with little or no corresponding benefit.  PG&E contends that other parties’ experts, such as TANC’s, that opposed the cost shift cap in pre-filed testimony, essentially conceded in cross-examination that significant cost increases justify some cap.  Tr. 1587:3 – 14; Tr. 1674:23 – 1675:3.  PG&E also contends that eliminating the cost shift cap would result in inequitable treatment.  PG&E advocates consideration of the impact of cost shifts on transmission rates, and states that when the cost shift impact is compared to transmission rates only, the OPTO customers could face transmission cost increases of between 20% to 50%.  Ex. PGE-5 at 2:14 – 3:3; Ex. PGE-5-1.  PG&E also contends that the cost shift cap will not prevent new PTOs from joining the ISO, specifically citing SC as an example of a new PTO that once had stated that it would not join the ISO unless the cost shift caps were omitted.  Ex. PGE-19 at 10; Tr. 1792:10 – 1793:6.  

126.
PG&E also attacks SDG&E’s position, discussed more fully below, which supports elimination of the cost shift caps in favor of payment of “fair share” of costs by PTOs.  PG&E states that SDG&E wishes to argue for such an approach because it would in essence have no cost shift; there are no new PTOs in SDG&E’s TAC area.  Further, PG&E cites SDG&E witness Ruff as supporting the cost shift cap.  PG&E Reply Brief at 15 – 16, citing Tr. 2535:11 – 2537:22.

127.
The EOB supports the cost shift cap.  It contends that evidence relating to the increased benefits of ISO membership does not justify removing the cost shift cap.  The EOB also contends that the cost shift cap is not unduly discriminatory.  

128.
The EOB also counters other parties’ arguments against the likelihood of rate shock, given the small percentage of an average retail bill that will be affected by elimination of the cost shift cap.  It asserts that viewing the cost shifts as a percentage of total energy costs, without regard to offsetting benefits, is inappropriate.  The EOB contends that given that the Federal Power Act does not contain a de minimis standard, the Commission requires a nexus between all costs and benefits and the selection of a cost shift cap.  Analysis focusing on the lack of a rate shock examines only the costs and not the benefits, according to the EOB.  The EOB also contends that the Commission’s rate shock analysis typically focuses on the specific rate component subject to the Section 205 application,
 and that the Commission’s request for “information on the overall impact of changes in transmission costs on the overall cost of electricity”
 in this proceeding departs from Commission precedent.
  

129.
Staff views this issue as the most contentious in this proceeding.  Primarily citing Ex. SC-7, the ISO’s worksheet which was filed with the Commission for the rates to be effective on October 1, 2003, Staff generally describes the cost shifts (without accounting for the transition charge which apportions payments among OPTOs) as follows.  Tr. 404:19 – 25.  The new PTOs have shifted the costs of their more expensive existing high voltage transmission facilities to SCE and, at the rate of 10% per year, to the other OPTOs.  Staff Initial Brief at 20-21, citing Ex. SC-7, column 1 (described cost shift from New PTOs to SCE), column 6 (described cost shift from New PTOs to SCE and other PTOs).  SCE and SDG&E are transferring (at the rate of 10% per year) the costs of their more expensive existing high voltage transmission facilities to PG&E.  Staff Initial Brief at 21, citing SC-7, column 6 (described cost shift of SCE and SDG&E to PG&E).  The OPTOs have immediately transferred portions of the cost of their new high voltage facilities to everyone else on the grid.  Staff Initial Brief at 22.  In 2003, PG&E has filed for the greatest TRR associated with new high voltage facilities, and has received a benefit greater than any single new PTO.  Id., citing Ex. SC-7, column 2 (describing the TRR associated with new high voltage facilities filed by each OPTO).  SCE also plans $150 million in new high voltage facility investments which will be charged to the entire grid.  Staff Initial Brief at 23, citing Ex. SC-1 at 21:1 – 10 (contained SCE’s response to data request SC-SCE-2-11).  Based on these statistics, Staff concludes that the balance of benefits and burdens is not static, and is not stacked against the OPTOs.

130.
Staff witness Patterson explains how the cost shift will be implemented in three instances: (1) As proposed under Section 8.6 of the ISO Tariff, the OPTOs will pay a transition charge to the ISO if necessary to hold a new PTO harmless from any increase in its costs related to deliveries to gross load over its existing HV facilities;
 (2) Under ISO Tariff Appendix F, Schedule 3, Section 7, the OPTOs will also pay a transition charge to the ISO or receive a credit from the ISO as necessary to ensure that the total cost shifts are allocated among the OPTOs in proportion to the $32/$32/$8 million individual cost shift caps;
 and (3) If the $72 million cost shift cap is exceeded, each new PTO receiving a TAC benefit will also be responsible for a transition charge, and thus, who pays the transition charge depends on whether or not the total cost shift cap of $72 million is exceeded.  Ex. S-5 at 19:6 – 9.  According to Staff, so far the first instance has not occurred because the new PTOs have not seen an increase in costs from joining the ISO; the second situation is the most prevalent; and the third possibility is what most concerns the present and potential new PTOs.  Staff Initial Brief at 29.  

131.
Staff also argues that it is unclear what analysis the end users in the TAC working group used to justify the figure that assisted in coming up with the cost shift cap of $72 million.  Ex. S-5 at 18:11-14, citing Ex. S-10 (contained the ISO’s response to staff data request Staff/ISO-5).    

132.
Staff states that the proper Commission guidance on the subject may be found in the hearing order on Amendment No. 27, in which the Commission recognized that “some transition period may be appropriate in order to mitigate extreme cost shifts” but that “the current record in this proceeding has not demonstrated that a ten-year transition period and the proposed limits on the amount of cost shifts are the proper ones necessary to mitigate cost shifts.”  Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,725 (2000).  The Commission further stated that the record should include “information on the overall impact of changes in transmission costs on the overall cost of electricity, including “the context of transmission costs relative to the total cost of electricity.”  Id.  
133.
Following this guidance, Staff’s witness Patterson contends that cost shifts equal a small percent of the overall cost of electricity and caps are not effective, and recommends that cost shift caps be eliminated on a prospective basis.  Ex. S-5 at 28:25 – 29:5, 29:10 – 30:2 (described Staff witness Patterson’s conclusions); Ex. S-8 at Table 3; Ex S-9 at Table 3 (showed data on which Staff witness Patterson based her conclusions).  Staff also argues that SCE’s and PGE’s arguments fail to include all the effects of cost transfers under the TAC.  

134.
Vernon contends that the cost shift caps are not justified.  Based on Opinion No. 466, the Partial Initial Decision that the undersigned issued in this docket, the May 31, 2000 Order in this proceeding, FPA ratemaking principles, and the ISO Tariff, Vernon asserts that it is entitled to full recovery of its TRR via the ISO HV access charge from the ISO, unless there has been a demonstration of rate shock to OPTO customers that must be mitigated by caps that potentially limit TRR recovery.  Vernon’s position is that the ISO’s cases cited in support of the cost shift are distinguishable from the instant proceeding because the cited cases applied to RTOs authorized to retain a utility-specific rate structure as opposed to a year-by-year transition to approved grid wide rates from intermediate zonal rates.  Vernon Reply Brief at 26-30.

135.
Vernon cites calculations by Staff and Vernon witnesses that the impact on delivered energy costs to OPTO retail customers, if cost shift caps were removed, was about one percent.  Tr. 2582:21 – 23; Tr. 1703:5 – 21; Ex. VER-13 at 10:17 – 22.  Thus, Vernon argues, such amounts are not significant enough when compared to the total cost of energy delivery to qualify as rate shock that would require mitigation.  Tr. 2737-39; Ex. SCE-53B; Ex. VER-1 at 21:10 – 14.  Countering SCE’s argument that the cost shift cap was not meant to mitigate rate shock, Vernon cites ISO witness Le Vine’s testimony to the contrary.  Tr. 454:1 – 3.  Vernon also supports SC’s position, discussed more fully below.

136.
SC’s position is that the ISO’s proposal for a cost shift cap is not just and reasonable.  SC asserts that the burden is on the ISO to show that its proposal is just, reasonable, and non-arbitrary.  SC contends that the cost shift cap proposed is based on arbitrary assumptions, discriminates against new PTOs by treating their transmission facilities differently regarding cost recovery from comparable facilities of the OPTOs, and violates the principles of network service requiring that all TOs be fairly compensated for the facilities they contribute to the transmission network.  

137.
SC disagrees with the ISO regarding differential treatment of cost recovery for OPTOs versus new PTOs; SC states that the OPTOs and new PTOs are similarly situated with respect to the recovery of each PTO’s HVTRR because the old and new facilities of both types of PTOs are necessary to the grid.  SC also distinguishes the ISO’s cited precedent supporting the cost shift cap, contending that the cases do not support differential treatment of PTOs regarding cost recovery.  SC Reply Brief at 16-17.  

138.
SC also contends that the proposed cost shift cap is unnecessary because any cost shift will not result in an abrupt increase in the overall cost of electricity.  Ex. S-5 at 32:2 – 4; Ex. VER-1 at 21:16 – 19; Tr. 2639:8 – 17; Ex. NCP-4.  SC also posits that the cost/benefit analyses presented, while controversial, indicate that the benefits of increased ISO participation outweigh the costs; accordingly, the overall electricity costs for the OPTOs’ ratepayers is small compared to the benefits that the ISO quantified (to the extent possible) and which Order No. 2000 assumed.

139.
SDG&E believes that the cost shift cap is unjust and unreasonable because it is not necessary to mitigate large or abrupt cost shifts, since none are present.  SDG&E believes that the only just, reasonable and not unduly discriminatory way to manage cost shifts is for each PTO to pay its unmitigated “fair share,” which SDG&E witness Lucero defined as the grid wide rate established by the blending and averaging of the combined HVTRRs of all PTOs without additional adjustments.  Tr. 2518:11.  Further, SDG&E believes that the “hold harmless” provision of the TAC proposal is also an unnecessary “cost shift cap” that should be eliminated.  Accordingly, SDG&E contends that the entire transition charge mechanism (including the proportionality of the cost shifts among the OPTOs) should be eliminated.  SGD&E bases its recommendation on the modest effects of the grid wide averaging on end use customers according to Staff
 and SDG&E witness Lucero.
  SDG&E believes that the transition period alone is enough to mitigate any cost shifts.  

140.
TANC claims that the cost shift element of the TAC proposal is unjust, unreasonable, and unduly discriminatory, and that it must be eliminated.  First, TANC asserts that the stated purpose for the inclusion in the ISO’s proposal of a “cost shift” cap, to mitigate rate shock,
 has proven unnecessary.  Tr. 2682:6 – 17 (estimated the effect of the TAC proposal on the average PG&E bill); Ex. NCP-4 (displayed an average PG&E bill).  In addition, TANC contends that the ISO’s proposal for the inclusion of a cost shift cap is, as implemented, unduly discriminatory.  TANC discusses some examples, such as TANC witness Brozo’s example regarding the COI, where the TRR of two of the three lines that comprise the system would be treated very differently than the third line.  TANC Reply Brief at 31-34.  TANC also claims that the ISO’s analysis of the maximum amount of “cost shift” to the OPTOs that could occur is flawed and cannot be relied upon in an analysis of “benefits and burdens.”

141.
NCPA asserts that the cost shift cap is unduly discriminatory because it treats facilities differently based on age and ownership.  Ex. NCP-1 at 9:7 – 15.  NCPA also contends that the cost shift cap poses a deterrent to new PTO membership.  In addition, NCPA argues that the cost shift cap provides little cost-shift mitigating benefit to the OPTOs, citing an estimate that the cap will benefit OPTO customers at an average of about 19 cents in an average customer’s bill.  Tr. 2639:12 – 24.  NCPA argues that without substantial increase in total energy cost, there is no rate shock and thus a cost shift is unnecessary.

142.
MID contends that the cost-shift cap is unduly discriminatory because it places a limit as to the amount of TRR that a new PTO can recover through the TAC by turning over its existing transmission facilities and existing rights to the operational control of the ISO.  

Discussion and Findings

143.
Section 8.6 of the ISO Tariff sets out the transition mechanism, of which the cost shift cap is a component:

During the ten-year transition period described in Section 4 of Schedule 3 to Appendix F, the Original Participating TOs collectively shall pay to the ISO each year an amount equal to, annually, for all New Participating TOs, the amount, if any, by which the New Participating TO’s cost if Existing High Voltage Facilities associated with deliveries of Energy to Gross Loads in the PTO Service Area of the new participating TO is increased by the implementation of the High Voltage Access Charge described in Schedule 3 of Appendix F.  Responsibility for such payments shall be allocated to Original Participating TOs in accordance with Schedule 3 to Appendix F.  Amounts payable by Original Participating TOs under this section shall be recoverable as part of the Transition Charge calculated in accordance with Schedule 3 of Appendix F.  Amounts received by the ISO under this section shall be disbursed to New Participating TOs with Existing High Voltage Facilities based on the ratio of each New Participating TO’s net increase in costs in the categories described in the first sentence of this section, to the sum of the net increases in such costs for all New Participating TOs with Existing High Voltage Facilities. 

144.
Section 1.1 of Schedule 3 of Appendix F of the ISO Tariff states that “New High Voltage Facility additions and capital additions to Existing High Voltage Facilities will be immediately included in the ISO Grid-wide component of the HVAC.”  Further, the calculation of the transition charge will not include the TRR for new high voltage facilities.  

145.
Under section 4.2 of Schedule 3 of Appendix F of the ISO Tariff, the transition period, which refers to the process of rolling the various TAC rates into a single grid wide area rate, “shall begin either January 1 or July 1 after the date the first New Participating TO’s execution of the Transmission Control Agreement takes effect.”  Lasting ten years, the transition period started on January 1, 2001, when Vernon first became a PTO.  

146.
ISO witness Le Vine succinctly described the cost shift caps in her Direct Testimony:

Amendment No. 27 provides for cost shift caps that represent a maximum increase in transmission Access Charges to Loads in the Service Areas of Original Participating TOs of approximately 0.4 mills/kWh.  (This increase is averaged over all Original Participating TO Load and does not address any questions associated with retail cost allocation and rate design.)  The individual caps provide for up to a total of $72 million of cost shifts during each year, though the amount that will actually be shifted will depend on how many entities, and which entities, decide to become Participating TOs.

Ex. ISO-1 at 62:3 – 11.  She then also explained that: 
If the total cost shift exceeds this cap, the customers of the New Participating TOs with net benefits would contribute part of their net benefit in order to limit cost shifts to this level.  Again, this mitigation measure would be implemented through the Transition Charge.  

Id. at 62:12 – 15.  During negotiations over the TAC, the end-user representatives stated that they would not contest a rate increase for the OPTOs of $32 million each for PG&E and SCE and $8 million to SDG&E, thus arriving at the cost shift cap of $72 million.  Staff points out that none of those end-user representatives filed testimony in this case, and the record contains no evidence of why they picked these particular numbers.  Staff Initial Brief at 28; Ex. S-5 at 18:11 – 14.  

147.
In the hearing order on Amendment No. 27, the Commission recognized that “some transition period may be appropriate to mitigate cost shifts”
 but noted that “the current record in this proceeding has not demonstrated that a ten-year transition period and the proposed limits on the amount of cost shifts are the proper ones necessary to mitigate abrupt cost shifts.”
 Because “the use of transition periods are to mitigate large cost shifts and rate effects”
 the Commission mandated that the record should include “information on the overall impact of changes in transmission costs on the overall cost of electricity,”
 including “the context of transmission costs relative to the total cost of electricity.”
  

148.
This directive elicited some estimates at hearing regarding the amount of rate shock to be expected from the proposed cost shift cap.  For example, SDG&E witness Lucero pointed out in his testimony that if LADWP and other GEs do not join, the overall impact per MWh over a four-year period ranges from 0.40% to 0.52%.  Ex. SDGE-2 at 12:16.  Staff witness Patterson similarly determined that, given the unlikely scenario that all non-jurisdictional entities in California would elect to join the ISO, the estimated average increase per MWh to the OPTOs’ retail customers would be approximately 0.40%.  S-5 at 28:25 – 29:3.  Even given full participation, the estimated cost shifts would be 1% at most.  Id.  

149.
Given these estimates, it is unlikely that the level of rate shock will occur to justify keeping the proposed cost shift cap.  PG&E has contended that the Commission should examine the effects of rate shock only as it pertains to transmission, rather than energy costs as a whole, and estimates that OPTO customers could face transmission cost increases of between 20% to 50%.  Ex. PGE-5 at 2:14 – 3:3; Ex. PGE-5-1.  PG&E’s argument to narrow the universe and thus increase the estimated rate shock is rejected.  The Commission’s mandate, as discussed above, was specific, and PG&E’s estimate does not comply with it.  PG&E’s cited cases, in which the Commission approved cost shift caps and transition periods to mitigate rate shock in transmission rates, also miss the point but for a different reason.  GridFlorida, LLC, 94 FERC ¶ 61,363 at 62,348-62,350 (2001); Westconnect RTO, LLC, 101 FERC ¶ 61,033 at PP 122, 139 (2002), reh’g, 101 FERC ¶ 61,350 (2002); Alliance Companies, 99 FERC ¶ 61,105 at 61,444 (2002).  While it is true that in all of those cases, the estimated amount of rate shock was similar to that estimated here in SDG&E’s and Staff’s witness’ opinions, the transition period was shorter than that in the TAC.
  Here, the longer ten-year transition period will serve to mitigate any small amount of rate shock that does occur, and thus keeping the cost shift cap is unjustified.  

150.
The undersigned Presiding Judge also concurs with Staff witness Patterson’s recommendation that the cost shift cap be eliminated on a prospective basis:

I do not believe the proposed cost shift caps are necessary, or for that matter, likely to be effective.  As I previously testified, the proposed Transition Charge used to implement the cost shift caps tends to perpetuate the gap between the transmission charges the Original Participating TOs’ retail ratepayers will pay during the Transition Period. . . . . the proposed Transition Charge is based on a level of cost shift caps that is supported only by the stated belief of ISO Board-appointed negotiating group end-user representatives that the $72 million total was that amount that could be approved in any type of rate proceeding.  Furthermore, unless more entities choose to become Participating TOs, the cost shift caps only serve to shift the increased costs among the Original Participating TOs.  For all of these reasons, I recommend that the cost shift caps be eliminated on a prospective basis.

Ex. S-5 at 29:10 – 30:2.  The cost shift cap has not yet been exceeded.  Ex. S-5 at 24:10 – 25:1.  Thus, it makes sense to eliminate the cost shift cap on a prospective basis.

151.
Rejection of the cost shift cap places into question whether the “hold harmless” provision should be similarly rejected. The ISO has described the “hold harmless” provision as a feature of the transition mechanism which essentially provides new PTOs with a cost shift cap of $0 because if the TRR of a new PTO results in a utility-specific rate that is less than the access charge it would pay, then this provision ensures that the new PTO would only pay the utility-specific rate.  The ISO has emphasized that the combination of the various features of the transition mechanism were carefully designed to encompass a balance of benefits and burdens; the removal of the cost shift cap disturbs that balance in favor of the new PTOs to the detriment of the old PTOs.  As PG&E has argued, removing the cost shift cap while retaining the “hold harmless” provision would essentially protect new PTOs’ customers from a cost shift and not provide the same for the OPTOs’ customers, who would then pay increased rates to compensate any new PTO whose transmission rates are greater than the TAC rate as a result of joining the ISO.  PG&E Initial Brief at 6, 21.  Other parties seem to concur that there is little reason for the “hold harmless” provision to exist because its applicability is so limited.  See, e.g., SDG&E Initial Brief at 8; Vernon Initial Brief at 32, citing Tr. 2611-18.  A finding that the cost shift cap is unjustified and should be rejected also supports a finding that the “hold harmless” provision should be similarly rejected.  
B. If the proposed “cost shift” is unjust, unreasonable, and unduly discriminatory, whether a different “cost shift” cap or transition period is just, reasonable, and not unduly discriminatory.

Position of the Parties

152.
Staff argues that the cost shift cap is unreasonable.  In addition, Staff witness Patterson recommends keeping the transition charge mechanism for use in case a new PTO, with rates which are less than the combined TAC rate for existing high voltage facilities, joined the ISO so that the hold harmless provision would come into play.   According to Staff, parties such as SCE, EOB, and PG&E have advocated changing the term of the transition mechanism to compensate for Amendment No. 49 changing the transition mechanism in one way, such as the elimination of the buy-down proposal.  In response, Staff points out that Amendment No. 49 has changed the transition mechanism in several ways, and argues that advocating for change based on one factor alone without considering others is unreasonable.
153.
SCE argues that the Commission’s elimination of the buy-down provision from the TAC proposal has resulted in increased costs to the OPTOs, and thus SCE has proposed changes to lower the cost shift caps and raise the transition period to account for the difference.  Ex. SCE-1 at 22 – 23; Ex. SCE-5 at 40 – 43.  
154.
While PG&E supports a cost shift cap, it proposes modifying the cost shift cap so that a new PTO cannot recover more than 25% of its TRR from the OPTO customers.  Addressing arguments from Staff and SC against PG&E’s proposal, PG&E contends that the elimination of certain elements from Amendment No. 27 does not compensate the PTOs for the elimination of the buy-down proposal, and maintains that PG&E’s proposal will provide incentive to new potential PTOs to join the ISO while balancing the burden on OPTO customers.  PG&E Reply Brief at 18 – 19.

155.
SDG&E contends that the entire transition charge mechanism should be eliminated because justifications for it are not supported by substantial evidence.  SDG&E argues that the transition period has already been approved as just, reasonable, and not unduly discriminatory by the Commission; accordingly, SDG&E contends that any additional changes, such as the transition charge mechanism, must be supported by substantial evidence.

156.
TANC and MID essentially assert that any cost shift cap is unjust, unreasonable, and unduly discriminatory for the same reasons that it argued against the current cost shift cap.  

157.
NCPA’s position is that the same defects that apply to the ISO’s proposal also apply to SCE’s and PG&E’s proposals.  Thus, NCPA argues for elimination of the cost shift cap altogether.  

158.
SC opposes any alternate cost shift cap for the same reasons that it opposed the cost shift cap in this proceeding, and also opposes lengthening the transition period because, SC contends, the proposal is based on faulty assumptions about the nature of the cost shift cap and the propriety of the buydown provision.  

159.
Vernon contends that the record does not support an increase in the length of the transition period.  Ex. VER-13 at 14 – 15; Ex.S-5 at 15 – 16.  Vernon also opposes a suggestion by PG&E that the Commission require the ISO to reevaluate the TAC in 2008.  PG&E Initial Brief at 14.  Vernon’s position is that such a reevaluation might lead to an extension of the transition period and thus add uncertainty to the implementation date of grid wide rates.  Vernon Reply Brief at 39.  

160.
While the EOB supports the cost shift cap, it nevertheless asserts that the cost shift cap mechanism can be improved to better reflect an equitable balance of benefits and burdens.  Specifically, the EOB believes an incremental improvement to the TAC methodology would be to limit the annual cost shift benefit a new PTO can receive during the transition period to the estimated annual cost shift benefit it would have received if all potential new PTOs actually joined the ISO.  Ex. EOB-1 at 7:11 – 21.  The EOB states that the new PTO specific benefit cap would be equal to the estimated annual cost shift benefit estimates shown in Exhibit ISO-21 at page 18.  In addition, the EOB supports extending the transition period.  Ex. EOB-1 at 8:4 – 7.  

Discussion and Findings

161.
As discussed above, the record evidence does not demonstrate that rate shock sufficient to justify a cost shift cap is likely to occur, especially in light of a ten-year transition period.  

162.
In anticipation that the cost shift cap in the TAC proposal might be found unjust, unreasonable or unduly discriminatory, some parties have suggested alternate cost shift caps.  For example, PG&E has proposed an alternative cost shift cap of 25% of each new PTO’s HVTRR.  Ex. PGE-5 at 3:14 – 18.  SCE has also proposed a lower cost shift cap of either $20 million each for SCE and PG&E and $5 million for SDG&E, or cost shift caps of $6 million each for SCE and PG&E and $2 million for SDG&E if no new PTOs join the ISO; in combination with a lower cost shift cap, SCE has also proposed a longer transition period of 12 years.  Ex. SCE-1 at 22 – 23; Ex. SCE-5 at 40 – 43.  

The EOB also supports extending the transition period for an unspecified period of time.  Ex. EOB-1 at 7:13 – 8:7.  

163.
Alternate proposals to retain a cost shift cap, albeit a lower one, rest on the rationale that several components of the TAC have changed since its proposal.  For instance, SCE contends that a transition charge mechanism modified in the way described above would “compensate” OPTOs for portions of the TAC that would have benefited the OPTOs but have been removed, such as the buy-down proposal.  However, as previously discussed in the relevant factors section, several portions of the TAC have been removed or modified since its proposal.  The original “equitable balance of benefits and costs contained in Amendment No. 27” has already been replaced by subsequent amendments.  The TAC must be evaluated as the package that it is today, not the package it is today compared to how it was when it was proposed.  And as of today, the record does not demonstrate the likelihood of a rate shock sufficient enough to justify any cost shift cap, or a longer transition period.  

C. Whether it is just, reasonable, and not unduly discriminatory to exclude New High Voltage Facilities from the calculation of the Transition Charge.

Position of the Parties

164.
The ISO argues that exclusion of new high voltage facilities from the calculation of the transition charge does not discriminate against any PTO class and also serves valid policy purposes.  Specifically, the ISO argues that the exclusion is not discriminatory because the utilities proposing to build new high voltage facilities are not similarly situated to utilities with existing high voltage facilities.  The only distinction that Amendment No. 49 makes is between existing high voltage transmission facilities, i.e., those built before January 1, 2001, and new high voltage transmission facilities, i.e., those built after January 1, 2001, and this difference exists because the new high voltage transmission facilities were built in conjunction with and with the approval of the ISO to benefit the entire ISO-controlled grid.  Thus, the two classes are not similarly situated and the differential treatment is not discriminatory, according to the ISO.  The ISO further argues that even if the two classes were seen as similarly situated, the difference in treatment is justified because it is necessary to encourage the financing of transmission expansions.   

165.
The EOB’s position is that the ISO proposal is just, reasonable, and not unduly discriminatory.  The EOB contends that the ISO’s proposal advances the Commission’s goal to encourage transmission investment in general and on Path 15 in particular.  

The EOB also asserts that not assigning new project costs to the grid wide rate operates as a possible disincentive for participation by potential new PTOs.  Moreover, the EOB further argues that under circumstances where the new investment is allocated to the TAC area component of the HVAC during the transition period, without regard to cost-cap limits, the HVAC of the PTOs in the TAC area where the new investment is located will increase more than the HVAC in other TAC areas.  Ex. ISO-1 at 11:11 – 12:15.

166.
PG&E argues that given that the transition charge is simply intended as a mitigation measure for cost differences between existing facilities, there is no basis for including new facilities.  In addition, because newly constructed transmission facilities are built based on ISO criteria requiring, in part, that the facilities benefit the entire grid, PG&E contends that the costs should be immediately included in grid wide rates, rather than existing TAC area rates through the transition charge.  PG&E further contends that exclusion of the new facilities will provide incentive for investment and that the exclusion of new facilities benefits new PTOs because the cost shift cap will be reached later.  

167.
Staff does not oppose the ISO’s proposed change, but believes that it should be considered in any analysis of the benefits and burdens of the TAC as it exists today.  Regarding the claim by certain parties that the proposed change would discriminate against new PTOs, Staff counters that the claim of discrimination fails because, if the new PTOs build new facilities, those new facilities will be treated in the same manner as OPTOs’ new facilities and their costs will be rolled-in grid wide.  To support its counterargument, Staff cites an example, TransElect, whose new facilities will be rolled in grid wide; Staff states that admittedly TransElect is something of a special case in that the OPTOs do not seem to object to paying 97% of its TRR.  Staff Initial Brief at 41.  In addition, Staff cites SC witness Daniel, who testified that if SC were to go ahead and add new transmission facilities, those facilities would immediately be included in the grid wide rate.  Tr. 1796:25 - 1797:6.  

168.
Staff also posits that if the cost shift caps are eliminated, most of the interveners’ opposition to the exclusion of new HV facilities from the calculation of the transition charge will also be eliminated.

169.
Because SDG&E believes that the transition charge on the whole is unjust, unreasonable and unduly discriminatory, and should be eliminated, SDG&E contends that this issue is moot.  However, should the Commission choose to retain aspects of the transition charge (or something similar), SDG&E believes that the new high voltage facilities should remain excluded from it.  SDG&E states that in prior case law, the Commission discussed the fact that transition periods and other mitigation measures are useful only in the context of minimizing abrupt cost shifts that occur when the costs of existing facilities are rolled into a grid wide rate.  New England Power Pool, Mass. Mun. Wholesale Elec. Co., 83 FERC ¶61,045 at 61,238-39 (1998).  The new high voltage facilities here were approved via the ISO’s centralized planning process as necessary from a grid wide perspective, and are not existing facilities.  SDG&E therefore states that the new high voltage facilities should be excluded from any form of transition charge because including them in the transition charge would change the rate that the Commission approved without meeting the criteria established in New England.

170.
Vernon’s position is that if the cap mechanism is retained, then all new high voltage transmission investments should be included under the cap mechanism.  Ex. VER-1 at 31-33.  Vernon believes that the ISO’s proposal discriminates against the pre-2001 transmission investments that Vernon and other new PTOs have made, increasing the chance that these caps will limit the recovery from the ISO of the their TRRs.  Ex. VER-1 at 34-38.  If the cost shift cap is eliminated, then Vernon would be willing to withdraw its opposition to the ISO’s proposal regarding exclusion of high voltage facilities from the transition charge.  Vernon Reply Brief at 40 – 41.  

171.
TANC and MID essentially contend that the exclusion of new high voltage facilities from the calculation of the transition charge illustrates that the cost shift cap is discriminatory, and assert that it reinforces the fact that all HV transmission facilities should be treated similarly and not be subject to a cost shift cap.  

172.
SC opposes the ISO’s proposal to treat the new high voltage facilities differently from recently transferred existing facilities of the new PTOs.  Specifically, SC asserts that the same cost recovery problems exist in facilities of the new PTOs both before and after the January 1, 2001 date, and that ISO witness Le Vine states that no functional differences exist between old and new facilities.  Tr. at 404:5 – 11, 480:1 – 6.  SC contends that the date is thus arbitrary.  In addition, SC argues that the proposal will have a discriminatory impact because most new PTOs built their transmission facilities relatively recently and do not have plans to build new facilities after January 1, 2001, whereas the OPTOs have made and will continue to make new investments to upgrade or replace aging facilities.  


Discussion and Findings

173.
As previously discussed, the transition charge mechanism will not include new high voltage facilities.  Staff cites the applicable section of the ISO Tariff in its Initial Brief;
 section 1.1 of Schedule 3 of Appendix F states:

(d) New High Voltage Facility additions and capital additions to Existing high Voltage Facilities will be immediately included in the ISO Grid-wide component of the HVAC.  The Transmission Revenue Requirement for New High Voltage Facilities will not be included in the calculation of the Transition Charge.

The ISO justifies this measure as ensuring that all of the new high voltage facilities are recovered in the same manner by all customers from the outset of the TAC.  ISO Initial Brief at 38-39.  Some parties oppose this provision, contending that this treatment places at a disadvantage – and thus discriminates against - their relatively new existing facilities, which are subject to a cost shift cap under the TAC.  See, e.g., SC Initial Brief at 43; TANC Initial Brief at 55; Vernon Initial Brief at 33; MID Initial Brief at 38.  The ISO counters that the provision is not discriminatory, and that even if it does treat similarly situated parties differently, the difference is justified to encourage financing of transmission expansions.  ISO Initial Brief at 38-41.  

174.
The undersigned Presiding Judge affirms and adopts Staff’s position on this issue.  The claim by certain parties that the proposed change would discriminate against new PTOs fails because, if the new PTOs build new facilities, those new facilities will be treated in the same manner as OPTOs’ new facilities and their costs will be rolled-in grid wide. 
  Staff also correctly observes that elimination of the cost shift caps effectively addresses most of the interveners’ opposition to the exclusion of new HV facilities from the calculation of the transition charge.  Even if the OPTOs should choose to upgrade their facilities at greater cost than the new PTOs could, the entire grid will benefit from the upgrade of the facilities and will thus shoulder the costs, just as they would with new PTOs’ facilities.  With the removal of the cost shift cap, there is no longer a limit on how much the OPTOs would pay for such costs as new transmission facilities for the new PTOs.  Due to the non-discriminatory nature of the provision and the removal of a cap on how much the new PTOs can spend to upgrade or add new facilities, the claims opposing this provision of the TAC are unpersuasive.  

175.
To sum up, the cost shift cap is not justified because the record evidence does not indicate that significant rate shock will occur and the ten-year transition period helps to mitigate any that does.  In addition, objections to the exclusion of new high voltage facilities from the calculation of the transition charge are unpersuasive given that the cost shift cap is rejected and the treatment of both OPTOs’ and new PTOs’ new facilities is non-discriminatory.

IV. New Facilities: Whether the immediate inclusion of New High Voltage Facilities in the grid wide component of the High Voltage Access Charge is just, reasonable, and not unduly discriminatory.

Position of the Parties
176.
The ISO contends that the immediate inclusion of new high voltage facilities in the grid wide component of the high voltage access charge does not discriminate against any PTO class and also serves valid policy purposes.  Similar to its argument regarding the exclusion of high voltage facilities from the calculation of the transmission charge, the ISO argues that the only distinction lies between treatment of PTOs that own existing high voltage transmission facilities versus those that own new high voltage facilities.  Again, the ISO argues that this differential treatment is due to the parties being differently situated and is therefore not discriminatory.  

177.
The EOB supports this provision.  It counters arguments by other parties that the differing treatment between existing and new facilities discriminates against entities that made substantial investment prior to January 1, 2001, but do not currently anticipate further investment during the transition period.  Ex. MID-1 at 28:19 – 22; Ex. TNC-1 at 18; Ex. VER-1 at 32:18 – 33:1; Ex. SC-1 at 13:3 – 19:11.  The EOB contends that the new facilities are treated equally whether the project sponsor is an OPTO, new PTO or potential new PTO, and that existing facilities are likewise treated the same regardless of vintage.  The EOB asserts that the sole factor proposed by the ISO to differentiate the cost recovery treatment for transmission investment is the date the project was energized, and the EOB argues that the January 1, 2001 date here is justified.  
178.
SCE supports this provision and counters arguments to the contrary that it will cause more of a cost shift to new PTOs, or that it is discriminatory against “new” investment made before January 1, 2001.  Ex. SC-1 at 14; Ex. VER-1 at 31-33.  According to SCE, it is not clear how OPTOs and new PTOs will invest in new high voltage facilities and even if OPTOs invest more heavily, the immediate roll-in of the costs is reasonable and not unduly discriminatory.  SCE contends that differential treatment between the new high voltage facilities and new PTOs’ existing facilities is justified because new facilities are designed with benefits to the entire grid in mind whereas the existing facilities were not.  See Ex. SC-20.  

179.
PG&E also supports the ISO’s proposal and argues that it is just, reasonable, and not discriminatory.  Countering some interveners’ argument that the ISO’s proposal is discriminatory because only OPTOs are currently considering building new transmission facilities, PG&E points out that TransElect will participate in the Path 15 upgrade and that SC indicated during the hearing that it is considering building new projects.  Tr. 1794:18 – 1795:14; Ex. PGE-17.  

180.
SDG&E supports the inclusion of new high voltage facilities in the grid wide component of the TAC as just and reasonable because the Commission has approved that grid wide rate as reasonable and the facilities were approved and built according to the ISO’s planning criteria.  As discussed above, SDG&E contends that treating the facilities as existing facilities would render the rates unjust and unreasonable per New England Power Pool, Mass. Mun. Wholesale Elec. Co., 83 FERC ¶61,045 at PP 61,238-39 (1998).  
181.
SC’s position is that it does not oppose the immediate inclusion of new high voltage facilities in the grid wide component of the HVAC.  However, is opposes the ISO’s proposal to treat the new high voltage facilities differently from recently transferred existing facilities of the new PTOs for the reasons discussed in the previous section.  

182.
MID, similar to its position regarding issue III.C., supra, views the immediate inclusion of new facilities in the grid wide component as an example of what MID asserts is the discriminatory nature of the cost-shift cap.

183.
NCPA contends that the ISO’s proposal to include new high-voltage transmission plants in the grid wide rates, when combined with the cost shift cap, has an arbitrary and discriminatory effect against somewhat new facilities built by new PTOs shortly before they join the ISO.  However, in the event that the cost shift cap is duly eliminated, NCPA supports the proposal to include the new HV facilities in the grid wide rate.

184.
If the cost shift cap is eliminated, then Vernon is willing to withdraw its opposition to the treatment of high voltage facilities grid wide.  Vernon Reply Brief at 41.  In the alternative, if the cost shift cap is approved, Vernon asserts that new transmission, owned by a PTO, should initially be assigned to the same TAC area as the PTO is assigned and should gradually be transferred to ISO grid wide rates during the transition period.  Vernon claims that the ISO proposal in the treatment of transmission investments, based on whether they were made on or before January 1, 2001, discriminates against PTOs with transmission investments made before January 1, 2001 and has not been supported.  Ex. VER-1 at 31-33; Ex. VER-13 at 16-25.  

185.
Emphasizing the need to eliminate the cost shift cap, Staff posits that it appears that the ISO, SDG&E, PG&E, SCE and the EOB all support this provision, whereas 

TANC, MID, SC and NCPA all object to the way it would interact with the cost shift cap, but do not object if cost shift caps are eliminated.  According to Staff, Vernon’s objections seem to stem from its reluctance to share the costs of any other PTO’s new high voltage facilities without a phase-in period.  Ex.VER-13 at 19:9 – 21:4.  Staff posits that Vernon is hard pressed to demonstrate any actual harm from the TAC methodology, even if Vernon’s benefits might be slightly less than it had hoped.

Discussion and Findings
186.
As Staff correctly observes, the ISO, SDG&E, PG&E, SCE and the EOB all support the immediate inclusion of New High Voltage Facilities in the grid wide component of the High Voltage Access Charge. TANC, MID, SC and NCPA object to this provision for many of the same reasons offered in support of elimination of the cost shift cap. With the elimination of the cost shift cap, Vernon is willing to withdraw its opposition to the treatment of high voltage facilities grid wide.
  As discussed more fully in Section III, supra, it is the determination of the undersigned Presiding Judge that even the most aggressive projection of cost shifts under the TAC would equal only a small percent of the overall cost of electricity and would not result in rate shock to ratepayers, that the proposed cost shift cap has been ineffective as an inducement for ETCs to join the ISO, and that the proposed cost shift cap should be eliminated on a prospective basis.  

187.
Given these findings, continued objections to the immediate inclusion of New High Voltage Facilities in the grid wide component of the High Voltage Access Charge are unpersuasive.  Accordingly, it is the determination of the undersigned Presiding Judge that the immediate inclusion of new high voltage facilities in the grid wide component of the high voltage access charge does not discriminate against any PTO class for the reasons discussed in Section III. C., supra, serves valid policy purposes as articulated and identified by the ISO, and is hereby adopted as proposed.
V. FTR’s

A. Whether it is just, reasonable and not unduly discriminatory to treat the Original Participating TO’s FTRs differently than New Participating TOs in Section 9.4.3 of the ISO Tariff.


Position of the Parties

188.
The ISO asserts that the Section 9.4.3 treatment of FTRs is a just, reasonable, and not unduly discriminatory inducement for participation in the ISO.  The Section 9.4.3 treatment distinguishes between OPTOs and new PTOs, but, the ISO argues, Commission precedent has held that the benefits of expanding the ISO justify that temporary distinction. 

189.
The ISO responds to arguments by SDG&E, discussed more fully below, that the best solution would be the CRRs that the ISO has proposed in the MD02 proceeding, by arguing that the CRRs are not compatible with the ISO’s current congestion management proposal.  The CRRs would be issued on a point-by-point basis, consistent with locational marginal pricing.  Cal. Indep. Sys. Operator Corp., 105 FERC ¶ 61,140 at P 30 (2003).  Meanwhile, the ISO currently manages Congestion on a zonal basis.  Ex. J-2, ISO Tariff § 7.2 et seq.
190.
Staff supports the ISO’s view that Commission precedent allows differential treatment of OPTOs and new PTOs; the Commission has held that “the ISO's proposal is not unduly discriminatory but a balance of incentives intended to encourage other transmission owners to join the ISO.”  Cal. Indep. Sys. Operator Corp., 104 FERC ¶ 61,062 at P 29 (2003).  In its reply brief, Staff responds to contentions by TANC and PG&E – that the Commission should exempt OPTOs from auctioning their FTRs and that such an exemption is consistent with the MD02 proceeding – by countering that this proceeding is not the MD02 proceeding and that the ISO’s treatment of FTRs is reasonable.  

191.
Vernon’s position is that Section 9.4.3 FTRs are an incentive to potential new PTOs to join the ISO, but opposes the use of cost shift caps as a “counterbalance.”  Vernon contends that to do so would reduce the incentives to new potential PTOs to join the ISO.  Vernon Reply Brief at 9-10, 42.

192.
SWP contends that FTRs fully commensurate with ETC rights should be granted to new PTOs upon contract conversion.  In response to arguments by certain other parties that the ISO’s current FTR proposal would discriminate against OPTOs, SWP agrees with Staff that the Commission has already found that “the ISO’s proposal is not unduly discriminatory but a balance of incentives intended to encourage other transmission owners to join the ISO.”  Cal. Indep. Sys. Operator Corp., 104 FERC ¶ 61,062 at P 29 (2003).  

193.
SWP describes that it provides transmission payments and in-kind reliability support in exchange for a specified amount of firm transmission service under its ETCs with PG&E and SCE.  SWP essentially contends that “commensurate” FTRs are essential “as compensation for converted Existing Contract rights . . . to keep converted rightsholder whole from the loss of benefits of their firm, long-term transmission contract.” Ex. SWP-28 at 12.  SWP argues that if it joined the ISO and converted its ETC, PG&E and the ISO would still view SWP as obligated to provide in-kind reliability services without receiving any services in return from PG&E because its ETC would no longer exist.  Ex. SWP-75 at 1-2, 14-18; Ex. SWP-12.  In addition, SWP asserts that the TAC would require SWP to continue to pay PG&E and SCE, as well as to start paying the ISO, for “firm” contract demand ETC service after contract conversion; to recover its payments to SCE and PG&E, SWP would have to file a transmission rate with the Commission. Ex. SWP-78A; Ex. SWP-78B.  See Ex. SWP-13 at 1-3. 

194.
SC argues that the OPTOs have not demonstrated that it is unduly discriminatory to treat OPTOs differently than the new PTOs regarding FTRs, and supports the differential treatment because new PTOs are situated differently.  

195.
SCE supports the FTR proposal, although it asserts that in isolation, the provision by the ISO of free FTRs and netting treatment to only new PTOs is blatantly discriminatory.  E.g., Tr. 1409 (NCPA witness Rushton agreed the treatment is not comparable); Ex. ISO-1 at 14 (ISO witness Le Vine admitted that new PTOs receive benefits unavailable to OPTOs).  According to SCE, the discriminatory provision of Free FTRs, however, was intended to be balanced, among other things, by the cost-shift caps and transition period.  While some potential new PTOs such as TANC believe that providing all load serving entities the hedge provided by FTRs would eliminate the need for cost shift caps,
 SCE contends that the new PTOs have already received many benefits in the changes to the TAC proposal since it was proposed.  Accordingly, SCE supports the current provision to preserve the balance between costs and benefits, especially given the amount of the transition period that will have lapsed by the time the final TAC proposal is approved and the inability to implement comparable treatment retroactively to the start of the TAC in 2001.  Tr. 2356-2357. 

196.
SCE also disputes arguments that the OPTOs and new PTOs are differentially situated and thus merit differential treatment.  In particular, SCE counters SWP by contending that the OPTOs are not different from new PTOs in having to incur intra-zonal congestion charges, and in having to maintain their obligations under their ETCs.  ISO Tariff §§ 2.4.4.2.1, 2.4.4.3.1.2; ISO Tariff §§ 2.4.4.2.2, 2.4.4.3.1.5.  However, SCE argues, the OPTOs do not receive FTRs despite being in the same position.  

197.
The EOB also contends that while this element of the TAC on its own may be otherwise, it is just, reasonable, and not unduly discriminatory as part of the overall TAC package.  

198.
SDG&E advocates throughout its Initial Brief for elimination of the transition charge mechanism from the TAC proposal.  If the transition charge were eliminated from the TAC proposal, SDG&E contends that the “unauctioned” FTRs awarded under Section 9.4.3 of the ISO Tariff are a just, reasonable and not unduly discriminatory accommodation offered to new PTOs during the transition period.  SDG&E believes that providing unauctioned FTRs to new PTOs during the transition period is an appropriate balance to offset the burden caused by the immediate inclusion of new high voltage facilities in the grid wide component of the TAC.  

199.
SDG&E posits that there appears to be consensus among the parties that the best resolution of this issue would be the allocation of  Congestion Revenue Rights (“CRRs”)
 to load serving entities without charge, as proposed in the MD02 proceeding.  SDG&E argues that the Commission possesses Section 205 authority to require the ISO to implement such allocation of CRRs in this docket, or to require that unauctioned FTRs will cease to be offered at the earlier of (1) the end of the transition period, (2) the termination of the ETC or (3) the implementation of the congestion management provisions of MD02, specifically the allocation of CRRs.  In any case, SDG&E contends, the MD02 proposal is the best solution for this issue.

200.
NCPA takes no position on this issue but believes that it has been superseded by the ISO’s MD02 filing and the Commission’s orders in response to that filing.

201.
TANC’s position is that there the current FTR proposal is discriminatory as is, and should be modified so that all LSEs should receive an allocation of FTRs without having to participate in the ISO’s auction.  In its reply brief, TANC agrees with SCE that it would be difficult to apply this remedy retroactively back to 2001, and instead recommends permitting new PTOs to receive an allocation of FTRs from the time the TAC took effect until the ISO can obtain approval for a mechanism that allocates FTRs to all LSEs.  SCE Initial Brief at 35, n. 34; TANC Reply Brief at 47.  TANC also contends that the current FTR proposal is outdated when compared with what the ISO has proposed in its MD02 proceeding, in which the ISO has recommended that FTRs be allocated free of charge to LSEs, and that it is inconsistent with the direction of the Commission.  Regarding this latter point, TANC points out that the ISO’s proposal to provide “unauctioned” FTRs to new PTOs under Section 9.4.3 of the ISO Tariff does less than that which has been proposed by the Commission in its White Paper regarding The Wholesale Power Market Platform.”

202.
PG&E contends that the FTR auction requirement is unjust, unreasonable and unduly discriminatory toward the OPTOs.  PG&E advances that OPTOs should be awarded similar treatment.  PG&E also addresses SWP’s arguments, discussed more fully above, regarding SWP’s continued obligations under existing contracts.  PG&E counters that SWP’s arguments are outside the scope of this proceeding and that the remedy to SWP’s complaints regarding continued obligations under its existing contract with PG&E lie in negotiating contractual terms with PG&E after conversion, should SWP choose to join the ISO.  PG&E also contends that the Commission has already rejected SWP’s arguments that it should be exempt from filing a TRR to recover payments to PG&E and SCE if SWP joins the ISO, and PG&E argues for the same result here.  PG&E Reply Brief at 24, citing Cal. Indep. Sys. Operator Corp., 94 FERC ¶ 61,343 at 62,269 (2000); Cal. Indep. Sys. Operator Corp., 101 FERC ¶ 61,021 at P 16 (2002).

Discussion and Findings

203.
The undersigned Presiding Judge rejects arguments urging the implementation of the ISO’s Congestion Revenue Rights (“CRR”) proposal from MD02 in this proceeding.  As the ISO explained in its Initial Brief, MD02 is an integrated proposal, which the Commission continues to monitor, and which should not be pre-empted in this proceeding.  ISO Initial Brief at 49.  In point of fact, the CRR proposal is not compatible with the ISO’s current congestion management proposal.  CRRs are to be issued on a point-to-point basis, consistent with locational marginal pricing.  Cal. Indep. Sys. Operator Corp., 105 FERC ¶ 61,140 at P 30 (2003).  The ISO currently manages Congestion on a zonal basis.  ISO Tariff § 7.2 et seq., Ex. J-2.

204.
Section 9.4.3 of the ISO Tariff, as proposed by Amendment No. 27, provides that, during the ten-year transition period (or a shorter period representing the term of an existing contract), a new PTO that converts existing rights to ISO transmission service will receive FTRs represented by those rights directly, without the necessity of participating in the ISO’s FTR auction.  As Commission Staff witness Patterson has noted, the Commission has already approved this proposal.  Ex. S-5 at 41:7-16.  In the May 31, 2000 order in this proceeding, the Commission stated:

Generally, we find that the ISO’s proposed treatment of FTRs is reasonable.  As explained by the ISO, the proposal to exempt new Participating TOs from the auction process during the transition period is a feature that has been offered as an inducement to encourage participation in the ISO.  The proposal will afford new Participating TOs protection against cost increases during the transition period.

Cal. Indep. Serv. Operator Corp., 91 FERC ¶ 61,205 at 61,726 (2000).

205.
Further, as the ISO noted in Section I of its Reply Brief, the Commission has explicitly rejected arguments that the ISO’s FTR proposal is unduly discriminatory:

Regarding [SCE’s] and Enron’s rehearing request concerning possible discriminatory treatment, we find that the ISO’s [FTR] proposal is not unduly discriminatory but a balance of incentives intended to encourage other transmission owners to join the ISO.

Cal. Indep. Sys. Operator Corp., 104 FERC ¶ 61,062 at P 29 (2003)(brackets added by the ISO).

206.
As ISO witness Le Vine explained, during the negotiations related to the ISO’s FTR proposal, representatives of some potential new PTOs expressed concerned that replacing their existing rights, one-for-one, with FTRs acquired through the ISO’s auction process would impair their ability to continue to serve their customers economically.  Ex. ISO-1 at 66:15-19.  Section 9.4.3 was therefore added to provide a temporary inducement and to remove a potential barrier to new PTOs.  The FTRs provide new PTOs with a financial hedge against congestion and a scheduling priority in the day-ahead market without which existing rights holders might delay such participation until their existing rights expire.  Thus, although Section 9.4.3 does treat OPTOs differently than new PTOs, this temporary distinction is justified, as the Commission found, by the benefits of expanding participation in the ISO.  

207.
The undersigned Presiding Judge therefore finds that, consistent with the Commission’s prior order, the Section 9.4.3 treatment of FTRs for new PTOs is just, reasonable, and not unduly discriminatory.

B. Whether the provisions of the ISO Tariff relating to the netting of Usage Charges against Usage Charges revenues associated with FTRs received under Section 9.4.3 (specifically the definitions of New FTR Revenue and Transmission Revenue Credit) are just, reasonable and not unduly discriminatory.  

Position of the Parties

208.
The ISO asserts that the ISO Tariff apportions revenues associated with Section 9.4.3 FTRs in a manner carefully and appropriately tailored to their limited purpose.  The ISO proposes in Section 9.4.3 to revise the definitions of Transmission Revenue Credit and New FTR Revenue such that the recipients of Section 9.4.3 must credit against their TRR the positive difference between the usage charges paid and the congestion revenue received for each hour.  Responding to arguments by TANC and SWP witnesses that the proposed changes are insufficient, the ISO contends that the revision ensures that the new PTOs receive the full benefit of the hedge against congestion that Section 9.4.3 FTRs provide, but not more than that amount.  

209.
PG&E supports the ISO’s proposal concerning the netting of usage charges.  In its reply brief, PG&E states that it supports the ISO’s and SCE’s arguments in their initial briefs on this issue.  PG&E Reply Brief at 25.

210.
SC states that Anaheim, Azusa, Banning, and Riverside have agreed to the netting provisions in the Offer of Settlement and Settlement Agreement filed in Docket Nos. EL03-14-000, EL03-15-000, EL03-20-000, and EL03-21-000 on July 18, 2003 and certified by the Settlement Judge to the Commission as an Uncontested Offer of Settlement on August 29, 2003.  SC supports the settlement provisions.

211.
SCE explains that the Amendment 49 netting treatment, an important element of the free FTR hedge, benefits new PTOs by providing a hedge against congestion that is comparable to the hedge they have as non-PTOs.  SCE opposes the proposals of potential PTOs, such as SWP’s, to modify the netting proposal in a manner that puts the new PTO in a superior position to that which it is in before it joins the ISO.  Moreover, SCE argues, if a new PTO could use usage charge revenues from one hour to offset usage charge costs in other hours, the clear purpose of ISO Tariff Section 7.3.1.7 (the TO Debit) -- which is to reduce use of the congested paths when they are de-rated -- would be thwarted.  Ex. SCE-13 at 27-29; see also Tr. 1890-92.  

212.
The EOB states that it agrees with the modification proposed by SCE, and supported by the ISO, that provide a consistent FTR revenue crediting procedure for all PTOs.  Ex. SCE-1 at 28-30; Ex. ISO-33 at 27:1-3.  Responding to suggestions by TANC and SWP that the period over which usage costs are credited against FTR revenues should be longer than one hour, or that the hourly value should be allowed to be negative, the EOB recommends that the same treatment should be afforded to the OPTOs should the Commission choose to allow new PTOs to net usage charges against FTR revenues for a longer period.  TNC-1 at 36-38; TNC-21 at 26-28; SWP-70 at 12-14.

213.
SWP contends that the ISO Tariff should be revised to ensure that new PTOs receive FTR revenues that not only provide no profit, but also provide no loss, in connection with converted rights.  SWP suggests that this could be achieved through a monthly true-up, through negative credits, or potentially through other means. SWP states that the ISO has, for instance, various “true-up” or balancing mechanisms in other billing categories that might serve as a model. Ex. SWP-72 at 65.  Countering arguments by SCE that such a change might allow new PTOs to engage in abuse, SWP contends that the FTR holder would have to “game” by falsely scheduling in order to create artificial scarcity to drive up congestion fees, and that there is no evidence that any PTO has engaged in such practice.  SWP also emphasizes its concerns about being made whole because the TAC could result in a portion of congestion fees being paid to the facilities owner (OPTOs) rather than the FTR holder (new PTOs), leaving new PTOs without a hedge that was intended to make them whole.  SWP Initial Brief at 14.  

214.
TANC also advocates modifying the current TAC proposal to allow all entities to net usage charges from one period against usage revenues from other periods.  Both TANC and SWP have expressed concerns that under the TAC, new PTOs are not allowed to credit usage charges that exceed usage revenues in one hour again other usage revenues that accrue in other hours.  Addressing SCE’s arguments that TANC’s and SWP’s proposed modification would leave new PTOs with a better hedge than they would have without joining the ISO, TANC counters that new PTOs would not have to be limited to hour-by-hour netting of costs and revenues prior to joining the ISO.  Thus, TANC contends, the new PTOs would not be better off.

215.
Staff’s witness Patterson has suggested that if TANC and SWP oppose the ISO’s treatment, then perhaps the ISO should treat them like OPTOs.  In addition to meeting opposition from SCE’s witness Cuillier, this idea has also been rejected by TANC and SWP, who do not wish to be treated like OPTOs.  Staff Initial Brief at 47, citing Ex. TNC-21 at 27:1-10; Ex. SWP-70 at 14:10-21.  Staff contends that if TANC and SWP are unwilling to be treated like OPTOs, then they should not be allowed to argue that this provision of the ISO’s TAC discriminates against them.  Staff further argues that TANC and SWP have not shown the ISO’s proposal to be unreasonable.  In addition, Staff counters TANC’s and SWP’s concerns by contending that usage charge revenues almost always exceed usage charges, except for if a de-rate were to occur.  ISO Initial Brief at 47; SCE Initial Brief at 36.  If an existing contract were to provide for such a scenario, Staff contends, there would be no reason to provide a new PTO with a greater hedge than it already has due to the existing contract.  

216.
Vernon states that it is precluded from addressing this topic under the December 26, 2002 settlement in Docket No. EL02-103.  See City of Vernon, 102 FERC ¶ 63,009 (2003).  


Discussion and Findings 

217.
The ISO proposes in Amendment No. 49 to revise the definition of Transmission Revenue Credit and Net FTR Revenue such that the recipients of Section 9.4.3 FTRs must credit against their Transmission Revenue Requirement the positive difference between the usage charges paid and the congestion revenue received for each hour.  This revision ensures that the new PTOs receive the full benefit of the hedge against congestion that is provided by Section 9.4.3 FTRs, but not more than that amount.  Challenges that the proposed change is an unreasonable limitation on the ability of new PTOs to credit ISO transmission charges against FTR revenues are simply not consistent with the limited purpose of Section 9.4.3 FTRs and are unpersuasive.
  

218.
Section 9.4.3 FTRs are designed to provide new PTOs a financial hedge against usage charges that they would not have paid under their existing contracts
 and were never intended to confer a benefit beyond this particular and limited purpose.  Because the undersigned Presiding Judge finds that the ISO’s proposed provisions in Amendment No. 49 for netting usage charges against FTR Revenues are appropriately designed to implement the purpose of Section 9.4.3 FTRs, proposals that would confer a financial advantage beyond the more proportionate benefit that Section 9.4.3 should convey are hereby rejected.   

219.
Further it is the determination of the undersigned Presiding Judge that it is just, reasonable and not unduly discriminatory that the provision of FTRs to new PTOs under Section 9.4.3 terminate at the earlier of the end of the transition period or termination of an existing contract. This determination is consistent with the Commission’s finding on this issue:

With respect to the ISO’s proposal that the FTRs be limited to lesser of the ten-year transition period or the life of the contract if its term is less than ten years, we find that this proposal is also reasonable.  The holders of contract rights that become new Participating TOs must recognize that this election will fundamentally change their current status, and consistent with that change, the new Participating TOs should have to participate in the auction process for the purchase of FTRs in the same manner as the original Participating TOs after the transition period.

Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,726 (2000).

C. Whether it is just, reasonable and not unduly discriminatory that the provision of FTRs to New Participating TOs under Section 9.4.3 terminates at the earlier of the end of the transition period or termination of an Existing Contract.  

Position of the Parties

220.
The ISO contends that the Commission has recognized that the limited purpose of Section 9.4.3 FTRs – to confer an initial inducement to new PTOs – corresponds precisely with the proposed termination.  Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,726 (2000).  Responding to TANC’s witnesses’ proposals to change the FTR program entirely, the ISO contends that although it has proposed such a change in a different proceeding, the proposed change is not open for consideration in this proceeding.  

221.
SCE essentially agrees with the ISO on this issue.  

222.
Citing language from the Commission’s order and rehearing order on Amendment No. 27, Staff contends that the Commission sees this issue, how long a new PTO should receive FTRs without participating in the ISO auction, to be tied to the length of the transition period.
  Staff also generally agrees with the ISO’s position that parties against the proposal, such as TANC and SWP, have not proven the current proposal unreasonable or contradictory to any established precedent or regulation.   

223.
PG&E contends that the Commission has already determined that the ISO’s proposal to end unauctioned FTRs at the earlier of the end of the transition period or termination of an existing contract is just and reasonable.  Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,726 (2000).  According to PG&E, no evidence was submitted during hearing that would justify changing that determination.  

224.
The EOB notes that the Commission has deemed just and reasonable the ISO’s proposal to limit the allocation of FTRs to new PTOs to the lesser of the ten-year transition period or the remaining term of the contract.  Id.  However, the EOB believes it would be more equitable to connect the term of the treatment afforded converted rights with the term of the existing contract.  The EOB asserts that such treatment would conform to the expected benefits anticipated under the contract and further remove a potential disincentive for potential TOs to joining the ISO.  Yet, it is also the EOB’s position that this treatment should not apply to contract extensions exercised or agreed to after January 1, 2001, which the EOB believes should be discouraged.

225.
SWP contends that to be commensurate, FTRs granted upon contract conversion should be coterminous with the ETCs upon which they are based.  Countering Staff’s position that the ISO’s current proposal has not been demonstrated to be unreasonable, SWP responds that it would be obligated to provide in-kind reliability services under its ETC to PG&E for four years without receiving services in return that are equivalent to the contracted firm service.  SWP explains that it would have to continue to provide such benefits without any equivalent to firm transmission service because its ETC ends in 2014 and the ISO’s transition period ends in 2010, leaving it without firm transmission service or FTRs to hedge against congestion costs.
  

226.
SDG&E believes it is just, reasonable and not unduly discriminatory for unauctioned FTRs to terminate at the earlier of the end of the transition period or at the termination of an ETC.  Further discussion of SDG&E’s viewpoint about this issue occurs in V.A., supra.

Discussion and Findings

227.
Proposed Section 9.4.3 provides that a new PTO will be provided FTRs commensurate with the transmission capacity that it places under the ISO’s operational control.  Under proposed Section 4.5 of Schedule 3 of Appendix F, in making that determination, the ISO will consider the amount of contracted transmission capacity, the firmness of the contracted transmission capacity, and other characteristics of the contracted transmission capacity to determine the amount of FTRs.  These provisions provide potential new PTOs and other market participants with notice of the factors that the ISO will consider,
 while providing the ISO some flexibility in negotiating the number of FTRs with potential new PTOs. 

228.
The record supports a finding that due to significant differences in individual existing contracts, the ISO requires a degree of flexibility in determining the appropriate number of FTRs to award under Section 9.4.3, and that this degree of flexibility plays a significant role in ensuring the Section 9.4.3 allocation of FTRs fulfills its purpose as an inducement to expanded participation in the ISO. However, to ensure that market participants have a full opportunity to litigate the proposed award of FTRs, the ISO’s tariff should be amended to require the ISO to file the proposed award with the Commission simultaneously with an amendment to the Transmission Control Agreement (“TCA”) regarding each new PTO.  The ISO has stated that it has no objection to such a tariff requirement.
  Such a tariff amendment will ensure that provisions regarding the award of FTRs to new PTOs will not affect any market participants until they are awarded, and before that occurs, every market participant will be provided notice of the proposed award and the opportunity to challenge it with full Commission review.  Accordingly, with the filing of the tariff amendment described hereinabove, it is the determination of the undersigned Presiding Judge that Section 9.4.3 and Section 4.5 of Appendix F, Schedule 3, provide sufficient detail regarding the award of FTRs to new PTOs.

D. Whether Amendment No. 27 is unjust, unreasonable and unduly discriminatory because it does not specify the methodology for the allocation of FTRs pursuant to Section 9.4.3. of the ISO Tariff.

Position of the Parties

229.
PG&E has requested that the ISO develop uniform standards to be included in the ISO Tariff, which standards would clearly set out and explain the criteria and methodology for allocating FTRs to New PTOs.  Ex. PGE-1 at 29:1 – 30:22.  As discussed above, the ISO has refused and has argued it needs flexibility when determining FTR allocation to a new PTO.  PG&E contends that refraining from developing standards could result in undue discrimination and that parties reviewing the ISO’s allocation of FTRs when a new PTO joins will have a difficult time determining if the ISO’s proposed allocation is appropriate.

230.
SWP, similar to PG&E and Staff, requests the undersigned to order the ISO to develop publicly stated, transparent, and objective criteria for FTR allocation; unlike the other parties, SWP advocates for the inclusion of proportionally greater FTRs because of SWP’s contribution to the capacity of Path 15.  SWP contends that the ISO(s filing fails to meet the hearing order(s requirement for an explanation of the ISO(s allocation of “commensurate” FTRs upon contract conversion.  Further, SWP asserts that the ISO(s practice of negotiating FTRs in private discussions, whose outcome may or may not be made public, is not consistent with the Commission(s Order 889 Standards of Conduct, which require that transmission customers must be given transparent information about capacity and services that may be available, and which limit transmission providers( discretion accordingly.  18 C.F.R. § 37.4 (2003).  SWP advocates consistently applied standards that are subject to meaningful review.  

231.
TANC, similar to PG&E, SWP, and Staff, asserts that Amendment No. 27 is unjust, unreasonable and unduly discriminatory because it does not specify the methodology for the allocation of FTRs pursuant to Section 9.4.3 of the ISO Tariff.  

232.
Staff argues that the ISO’s standards allow the ISO too much discretion.  Staff‘s position is based on a consensus among PG&E, SWP, and TANC, in the Joint Statement of Issues, and testimony by ISO witness Le Vine describing the criteria that the ISO uses in evaluating the FTRs that a new PTO would receive.  Tr. 692:20 – 693:5, 697:17 – 21.  Countering the ISO’s argument that variations in existing contracts require the amount of the discretion that the ISO has, Staff advocates objective, quantifiable standards to remove possible subjectivity from the evaluation process.  Accordingly, Staff witness Patterson recommends that the ISO develop standards for determining the amount of FTRs to be allocated to a new PTO for each existing right that the new PTO converts to converted rights, and that these standards should be included in the ISO Tariff.  Ex. S-5 at 48:17-20.

233.
The ISO addresses arguments by SWP, PG&E, and Staff that the ISO should propose a specific and transparent methodology to allocate FTRs to new PTOs by contending that the varying nature of existing rights under existing contracts precludes a fixed formula for the allocation of Section 9.4.3 FTRs.  Further, the ISO argues that whether a particular allocation is just, reasonable and unduly discriminatory can be adjudged at the time that the allocation is filed with the Commission.  

234.
The EOB believes Section 4.5 provides parties with sufficient guidance.  The EOB agrees in principle with the concerns raised by some interveners that a more formal and precise methodology would produce some benefits. However, the EOB is also sympathetic to the desire of the ISO to have flexibility in determining an FTR allocation, given the potential variety of rights under existing contracts.  


Discussion and Findings

235.
As previously explained, Section 9.4.3 FTRs are designed to provide new PTOs a financial hedge against usage charges that they would not have paid under their Existing Contracts
 (as well as a limited scheduling priority), and were never intended to confer a benefit beyond this particular and limited purpose.
  Section 9.4.3 serves to emulate the status quo during the transition period.  FTRs are not intended to confer a benefit beyond this particular and limited purpose.  Ex. SCE-13 at 27.  The ISO has not proposed to award FTRs to new PTOs in connection with new high voltage facilities and has no objection to clarifying Section 9.4.3 to make this clear. The ISO is hereby directed to do so.  The Commission’s Order only approved an award to FTRs at the time of the execution of the TCA, and nothing presented in this record supports a different result.  The award of Section 9.4.3 FTRs to new PTOs who construct new high voltage facilities  would be inconsistent with the limited purpose of Section 9.4.3 FTRs—to confer an initial inducement to ISO participation—and may unduly discriminate against the OPTOs.

E. Whether FTRs should be allocated pursuant to Section 9.4.3 of the ISO Tariff for transmission built by a New Participating TO after it becomes a Participating TO.

Position of the Parties

236.
The ISO asserts that the award of Section 9.4.3 FTRs to new PTOs who construct new high voltage transmission facilities would be inconsistent with the limited purpose of Section 9.4.3 FTRs – to confer an initial inducement to ISO participation – and may unduly discriminate against the OPTOs.  Responding to SCE’s witness’ contention that Section 9.4.3 is not clear whether FTRs could be awarded to new PTOs beyond the initial inducement, the ISO states that it is not opposed to clarifying the Section and requests the undersigned to direct it to do so.  
237.
The EOB believes that in isolation, extending this type of treatment to new facilities may be unjust, unreasonable, and unduly discriminatory, but supports it as part of an overall balance in the TAC package.

238.
Due to the immediate rolling in of the cost of new HV facilities under Amendment 49,
 SCE contends that any additional compensation to the new PTOs via free FTRs for newly-constructed high voltage facilities is unwarranted.  SCE claims that the cost-shift caps do not limit in any way the recovery in the TAC of the cost of such investments by the new PTOs.  

239.
PG&E believes “unauctioned” FTRs (i.e., pursuant to Section 9.4.3) should be awarded to all PTOs, not just new PTOs. If FTRs are awarded to all PTOs or load serving entities, PG&E does not oppose awarding FTRs to all PTOs for facilities constructed after the PTO joined the ISO.  However, PG&E contends that if new PTOs continue to receive “unauctioned” FTRs, but OPTOs do not, awarding FTRs for facilities built by a new PTO after joining the ISO will only exacerbate what PG&E views as the already discriminatory treatment under TAC.  

240.
TANC advocates allocating FTRs to all LSEs for all transmission entitlements.  In the alternative, if the undersigned finds that the new PTOs should be treated differently, TANC contends that the new PTOs should not be limited in the allocation of FTRs by having certain facilities excluded.  

241.
Staff posits that this subissue may be moot.  Considering the lead time necessary for constructing a major transmission project, that there is no evidence that new load-serving PTOs have major projects even in the planning stage, and that there are little more than six years left in the transition period, Staff ventures that the question may never come up.  Staff also contends that the ISO can’t determine how to allocate FTRs for existing projects, and thus it is moot to argue about how it would allocate them for potential projects.  Staff suggests that if the ISO were to formulate objective standards regarding FTR allocation based on the criteria discussed by ISO witness Le Vine in her testimony,
 then it would be easier to determine allocation of FTRs for potential projects.  


Discussion and Findings

242.
SCE witness Cuillier has pointed out that the formula for disbursement of usage charge revenues to FTR holders and PTOs included in ISO Tariff Section 7.3.1.6 fails to account for a situation where a new PTO has been provided Section 9.4.3 FTRs over an interface owned jointly with another PTO not entitled to Section 9.4.3 FTRs (i.e. an OPTO).
  Because the new PTO holds Section 9.4.3 FTRs for all of its capacity at the interface, it will be fully compensated in the initial disbursement of usage charges to FTR holders (or by sales revenue if it sells the FTRs).  Consequently, in this circumstance, the new PTO should not participate in the disbursement of usage charges based on capacity for which the ISO has not issued FTRs.
  The ISO supports the revisions to ISO Tariff Section 7.3.1.6 proposed by SCE witness Cuillier that appropriately clarify this point
; accordingly, the undersigned Presiding Judge hereby directs the ISO to amend Section 7.3.1.6 consistent with the amendment proposed by SCE witness Cuillier.

F. Whether Section 7.3.1.6 of the ISO Tariff should be modified to address the situation in which a New Participating TO has been allocated FTRs pursuant to Section 9.4.3 of the ISO Tariff over a jointly-owned interface with an Original Participating TO.

Position of the Parties

243.
The ISO states that it supports revision to the definition of transmission revenue credits in order to appropriately clarify the treatment of Section 9.4.3 FTRs in the ISO Tariff.  

244.
SCE proposed to alter Section 7.3.1.6 as follows:
7.3.1.6.  ISO Disbursement Of Net Usage Charge Revenue

. . .  If a Participating TO has received any FTRs, pursuant to Section 9.4.3, over an Inter-Zonal Interface, these MW of FTRs received shall not be eligible for the disbursement of Usage Charge revenues under part (ii) of this Section.  . . . 

245.
SCE discusses TANC’s criticism of the proposal, which pointed out that a new PTO may not actually receive FTRs for all its rights on a particular interface.  Ex. TNC-21 at 28:7 – 13.  SCE claims that its proposal already covers this situation; the limitation on receiving residual revenues only comes into play for those MWs of capacity for which free FTRs were allocated.  

246.
Staff describes that SCE witness Cuillier set out the basis for this proposed change, and ISO witness Le Vine supplied a numerical example.  Ex. SCE-1 at 32:29 – 33:2; Ex. ISO-33 at 22:15 – 20.  Based on this example, Staff concludes that the proposed change appears reasonable and does not object to it.  Staff’s Initial Brief at 54.  

247.
PG&E also concurs with the ISO and SCE regarding SCE’s proposed modification.  

248.
The EOB also supports the SCE revision, to which the ISO has agreed, and criticizes TANC’s position.  

249.
TANC supports revision of the transmission revenue credits but, as briefly discussed above, opposes SCE’s proposal.  TANC expresses concern that there are instances where an entity may not receive a full allocation of FTRs based on its ownership rights or entitlements, and in this instance, it is not clear that they will receive an allocation of surplus revenues.  TANC adds that similarly, it is possible, due to usage of the line above its rated capacity, that surplus revenues will be generated, which should be shared with Section 9.4.3 FTR holders as well as OPTOs.
  TANC thus recommends that SCE’s proposal be modified to provide for an allocation of FTR revenues consistent with their ownership or entitlement shares and include consideration of instances other than the allocation of FTRs.

250.
Vernon supports the original ISO Amendment No. 27 filing as to Section 7.3.1.6 of the Tariff, and contends that SCE fails to meet its basis for challenging the ISO Tariff.  Responding to SCE witness Cuillier’s contention that new PTOs would be compensated at the expense of OPTOs if the proposal were left as is,
 Vernon asserts that all usage charge revenues received by a new PTO as a TO (as opposed to as an FTR holder) are credited 100 percent to the TRBA, obviating the need for SCE’s proposed change.
  Ex. VER-13 at 25.  Vernon contends that the same is true for OPTOs.

Discussion and Findings

251.
In addition to the proposed change to the crediting process for Section 9.4.3 FTRs, discussed supra., SCE witness Cuillier has proposed to revise the definition of Transmission Revenue Credit in two respects that the ISO agrees are necessary.
  The proposed revisions would, consistent with the treatment adopted for new PTOs,
 account for the two roles of OPTOs as transmission owners and load serving entities.  In their role as load serving entities, OPTOs may choose to purchase FTRs that earn usage charge revenue that is not appropriately reflected in the Transmission Revenue Credit, as would be the case for usage charge revenues obtained in their role as PTO.
  These dual roles can also apply to new PTOs.  The proposed revisions would make this explicit, achieve consistency in the text applicable to original and new PTOs, and thereby avoid confusion.  The ISO supports such a revision to the definition of Transmission Revenue Credits in order to appropriately clarify the treatment of Section 9.4.3 FTRs in the ISO Tariff.  Accordingly, the undersigned Presiding Judge hereby directs the ISO to amend the definition of Transmission Revenue Credit consistent with the recommendation of SCE witness Cuillier set forth supra.  
G. Whether the definition of Transmission Revenue Credits for Original Participating TOs should be revised to 1) reflect the fact that Original Participating TOs often have two roles, Transmission Owner and Energy supplier and 2) address the subtraction of “any charges attributable to the Participating TO (but not those attributable to the FTR Holder) pursuant to Section 7.3.1.7.”
Position of the Parties
252.
The ISO states that it supports revision to the definition of transmission revenue credits in order to appropriately clarify the treatment of Section 9.4.3 FTRs in the ISO Tariff.  

253.
SCE represents that no party opposes its proposed change, and that the ISO explicitly supports it.  

254.
Staff describes that SCE witness Cuillier explains the rationale behind the proposed change,
 and ISO witness Le Vine and Staff witness Patterson agree with the proposed change.  Ex. SCE-1 at 30:19 - 31:6, 31:8-12; Ex. ISO-33 at 22:9-11; Ex. S-5 at 41:16-17.  

255.
PG&E concurs with the ISO and SCE in supporting SCE’s proposed change.  

256.
TANC contends that SCE’s and the ISO’s recommendation will not fully eliminate discriminatory treatment and that it perpetuates the discriminatory treatment among PTOs with respect to the allocation of FTRs and the treatment of FTR revenues.  Under the ISO TAC proposal, OPTOs are required to auction their FTRs and credit these revenues against their TRR, and as discussed above, TANC opposes this idea.  If the Commission were to approve that aspect of the TAC as is, then TANC concedes that it would be reasonable to modify the definition of “Transmission Revenue Credits” to recognize the difference between the revenues which flow to the PTO and the FTR holder.  

257.
The EOB’s position is that if new PTOs are to be given the benefit of netting usage charges against FTR revenues, the OPTOs should also be given that opportunity.

Discussion and Findings

258.
As addressed in V.F., supra, the undersigned Presiding Judge has directed the ISO to revise the definition of Transmission Revenue Credit in order to appropriately clarify the treatment of Section 9.4.3 FTRs in the ISO Tariff.  

VI. Treatment of Existing Contracts
A. Whether the ISO’s transmission Access Charge proposal is unjust, unreasonable and unduly discriminatory because it fails to compensate in-kind reliability support provided under Existing Contracts if the Existing Rights holder were to become a participating TO.

Position of the Parties

259.
The ISO asserts that its TAC proposal need not provide for specific compensation for in-kind reliability support in order to be just, reasonable and not unduly discriminatory.  This argument responds to SWP’s contention that the TAC proposal is unjust, unreasonable, or unduly discriminatory because it does not compensate SWP for the in-kind reliability support that it currently provides under its existing contracts.  The ISO contends that SWP’s in-kind reliability support is already covered by the ISO’s Tariff if SWP can establish that the in-kind reliability support is a quantifiable cost for transmission that it pays under its existing contracts.  On the other hand, the ISO argues, if SWP is asserting that its in-kind reliability services would provide a benefit to the ISO for which SWP will no longer be compensated, then SWP’s contention is unrelated to the TAC and outside the scope of this proceeding.  

260.
The ISO further contends that even if the “unbundling” of SWP’s services under its existing contracts were at issue in this case and were able to be regulated by the ISO, which is not a party to those contracts, the record does not support the conclusion that the ISO needs any of the unbundled services that SWP offers were SWP not obligated to provide them under existing contracts.  

261.
SWP argues that if it will be treated the same as other new PTOs upon contract conversion, then it should either be excused from having to provide in-kind reliability services, or those services should be unbundled and compensated.  SWP asserts that to allow otherwise would be contrary to Commission precedent, which SWP contends provides compensation for those providing services to the California grid.  Cal. Indep. Sys. Operator Corp., 97 FERC & 61,151 at 61,659 (2001).  In addition, in its reply brief, SWP requests an alternate remedy of proportionally greater FTRs to compensate it for in-kind reliability support and its contribution to Path 15.  

262.
SCE opposes SWP’s request for compensation for in-reliability services in addition to its ETC.  SCE argues that in order to demonstrate that SWP is being treated discriminatorily, SWP must show that other PTOs are receiving compensation under their converted ETCs for the reliability support they provide the ISO and that SWP would be denied similar treatment if it joined the ISO.  SCE contends that SWP has made no such showing and posits that there are numerous manners in which SWP may be compensated by the ISO for reliability services, if it terminates its obligation to provide those same services under its ETC to the ETC service provider.  Tr. 1833 – 1834; 1858:12 – 16; 1858:25 – 1859:19.  

263.
Staff’s position is that this issue should not be resolved in this case.  Without addressing the merits of SWP’s contentions in raising this issue, Staff recommends that SWP’s dispute with PG&E regarding its existing contract should be resolved by negotiation or in a separate docket before the Commission, if SWP has grounds to modify its contract.  In Staff’s opinion, SWP has not shown that the ISO Tariff is unjust and unreasonable simply because it does not account for the problems that SWP views exist between it and PG&E in their contract.  

264.
PG&E agrees with Staff that this issue is outside the scope of this proceeding.  Further, PG&E contends that the Commission should not presume that a particular entity will join the ISO and should not make special concessions to that individual entity’s concerns.  See, e.g., Cal. Indep. Sys. Operator Corp., 103 FERC ¶ 61,260 at P 13 (2003) (rejected ISO proposal for broad tariff language to accommodate WAPA and finding generally that exceptions to TAC methodology should be made in context of specific new PTOs request to join the ISO).  PG&E also argues that it is inappropriate for an entity to request compensation from the ISO for obligations that entity has under its existing contract.  

Discussion and Findings

265.
This issue primarily impacts SWP.  While SWP is correct that Commission precedent requires reasonable compensation to those providing services to the California grid,
  SCE points out that there are numerous ways that SWP may be compensated for its services, but SWP must first terminate providing those same services under its ETC to the ETC provider.
  SCE Initial Brief at 42-43.  Conversion of ETC rights to the ISO applies only to transmission, not other services.  ISO Initial Brief at 57.  As PG&E witness Weingart points out, if in-kind reliability support is a service whose cost to SWP is related to transmission that SWP pays for under existing contracts, and if SWP can quantify that cost, then the TAC already provides for recovery of that expense because SWP can claim it as part of its TRR.  ISO Initial Brief at 57, citing Tr. 2305:10 – 14.  Non-transmission related services and costs arising under the ETC will continue as long as the ETC exists, and without it, will cease. Thus, the benefits that SWP secures under its ETC would be viable as long as the ETC exists.  Id.; PG&E Initial Brief at 33.  Without it, SWP would not receive those benefits, but it would also not be obligated to provide in-kind reliability services.  Issues pertaining to non-transmission related services and cost associated with a specific PTO/Scheduling Coordinators should be resolved through contract negotiations with that PTO/ Scheduling Coordinator or in a separate docket at the Commission.
   As to these non-transmission related services and costs, they are not relevant to the TAC and, therefore, the undersigned Presiding Judge hereby finds that they are outside the scope of this proceeding.

B. Whether the ISO’s transmission Access Charge proposal is unjust, unreasonable and unduly discriminatory against entities who would become New Participating TOs through conversion of Existing Contracts alone.

Position of the Parties

266.
SWP reiterates that it is not like other PTOs that would convert transmission facilities in addition to ETCs, and thus claims that it is unduly discriminatory to relieve transmission owning PTOs of all ETC obligations and to accommodate certain PTOs while leaving SWP with ETC burdens and no benefits.  SWP cites TransElect as an example of a new PTO that the ISO has accommodated because of certain contributions that it, like SWP will make to Path 15.  Ex. ISO-1 at 81, 90.  SWP requests the undersigned to require PG&E and the ISO to excuse SWP from requirements to pay for converted ETC service through monetary or in-kind compensation; alternatively, SWP requests proportionally greater FTRs to compensate it for in-kind reliability support and its contribution to Path 15.  

267.
The ISO responds to SWP, which contends the ISO’s TAC proposal is unjust, unreasonable, or unduly discriminatory because it lacks specific provisions to address new PTOs that own no transmission facilities but have existing rights that they desire to turn over to ISO operational control.  According to the ISO, the Commission has already held that the ISO’s provisions regarding the transmission revenue requirement, transmission revenue balancing account, and transmission revenue credits are just and reasonable as they apply to SWP’s circumstances.  Cal. Indep. Sys. Operator Corp., 94 FERC ¶ 61,343 at 62,269 (2001).  The ISO additionally responds to SWP’s arguments discussed above by distinguishing TransElect as an entity that was in the process of joining the ISO, and by stating that the ISO would make reasonable Tariff amendments to accommodate SWP as it has with each new PTO.  See ISO Reply Brief at 44, citing City of Azusa, 101 FERC ¶ 61,352 (2002), clarified, 102 FERC ¶ 61,153 (2003).  Regarding the costs of services that SWP would retain under existing contracts, the ISO notes that if SWP could establish the costs of these obligations, then it could include them in its TRR.

268.
Staff agrees with the ISO.  Staff also points out the inconsistency of the relief that SWP is requesting with its status as an ETC holder that may join the ISO.  In order to provide the relief requested, the ISO would have to abrogate SWP’s contract with PG&E.  Staff continues that not only does the ISO not have the power to do so, but in addition, termination of the contract would leave SWP without any existing rights to turn over to the ISO’s control.  Staff Reply Brief at 37-38.  

269.
SCE agrees with the ISO and Staff regarding the applicability of the Commission’s ruling as discussed above.  

270.
SCE also contends that in the application of the TAC rate methodology, there is no meaningful difference between a PTO with both ownership rights in transmission facilities (hardware owner) and contractual rights (entitlements) and a PTO with only entitlements.  Ex. SCE-13 at 34.  All PTOs with entitlements must continue to pay their contractual service provider and then file a TRR that includes such contractual costs, which it will recover from the ISO.  SCE contends that, before alleging that the ISO’s provision was unreasonable and discriminatory for PTOs that only own contractual rights, SWP did not research whether the eight PTOs that converted contractual rights included the transmission costs that they included in the TRR in the transmission costs that they pay for those contracts in their TRR.  According to SCE, SWP only cited risk of non-recovery and expense of filing as reasons for not filing the TRR; SCE witness Cuillier states that filing a TRR is neither expensive nor burdensome, particularly if a PTO’s TRR is largely limited to the cost of the transmission service payments it makes under the entitlements.  Id. at 35.  

271.
In response to arguments by SWP that it would still be obligated to provide services under its ETC contract whereas PG&E would not be, SCE argues that all rights other than transmission rights remain unaffected by the conversion.  SCE Reply Brief at 39, citing ISO Initial Brief at 57.

272.
PG&E argues that this issue as outside of the scope of this proceeding.  

Discussion and Findings 

273.
As discussed above, SWP requests several alternate forms of relief.  Additionally as discussed above, some of SWP’s requests pertain to issues that it has with specific PTOs/scheduling coordinators, and those issues should be resolved through contract negotiations with that PTO/ Scheduling Coordinator or in a separate docket at the Commission.
  As previously explained, services and costs arising under the ETC that are not related to transmission, are not relevant to the TAC and are, therefore, outside the scope of this proceeding.  This section will address remaining requests.  

274.
SWP requests that it receive treatment similar to TransElect, for whom, SWP contends, the ISO has made certain accommodations due to certain services that it will provide along Path 15.  SWP Reply Brief at 22, citing Ex. ISO-1 at 81, 90.  However, the obvious difference between the two is that TransElect has joined the ISO. As the ISO explains, Section 2.4.4.3.2 of the ISO Tariff encourages parties to the existing contract to make changes to avoid inconsistencies with the ISO, or to seek changes from the Commission.  ISO Initial Brief at 57.  Such a process could possibly accommodate some of SWP’s concerns, to the extent that the TRR does not address them, once SWP has joined the ISO, if it decides to do so.  Certainly, the ISO would be expected to make reasonable tariff amendments to accommodate SWP, as it has with each new PTO, at such time as SWP becomes fully committed to becoming a new PTO.  The ISO and/or the PTOs with whom SWP has its existing contracts are strongly urged to continue to work together to amend the Tariff or modify the contracts as necessary and appropriate to address SWP’s concerns.  

275.
SWP’s attempt to propose tariff language that would exempt SWP from the requirements all PTOs face to develop a TRR, a Transmission Revenue Balancing Account (“TRBA”), and a Transmission Owner Tariff must also be rejected.
  SCE is correct in asserting that in the application of the TAC rate methodology, there is no meaningful difference between a PTO with both ownership rights in transmission facilities (hardware owner) and contractual rights (entitlements) and a PTO with only entitlements.  Ex. SCE-13 at 34.  All PTOs with entitlements must continue to pay their contractual service provider and then file a TRR that includes such contractual costs, which it will recover from the ISO.  While it is certainly understandable that SWP would like to be exempted from the need to file a TRR to recover its costs, something which it has never had to do before, SWP is not alone.  Other PTOs must perform the same exercise to recover their transmission costs.  

276.
As Staff points out, both the ISO and the Commission have rejected SWP’s arguments regarding this provision.  In California Indep. Sys. Operator Corp., 94 FERC ¶ 61,343, at 62268-69 (2001), the Commission stated:
Upon consideration of the arguments raised on rehearing by the ISO and SoCal Edison, we grant rehearing on this issue.  We agree with the ISO and SoCal Edison that if DWR becomes a Participating Transmission Owner in the ISO, it must have in place a TRR and TRBA.  Although the ISO in this situation would be the provider of transmission services pursuant to the ISO’s open access tariff, the ISO’s customers would be able to make use of DWR’s contractual rights that have been turned over to the ISO.  The ISO would have to be able to price charges for such use to its customers and DWR would need a mechanism to recoup its costs from the ISO.  We also concur with the ISO and SoCal Edison that an access charge and related mechanisms (e.g., a TRR) for DWR can be readily derived from the costs of its existing contractual transmission rights, and that treating DWR differently from the other Participating Transmission owners would “severely skew[] the cost allocation system under the ISO tariff.”  We note that all Participating Transmission Owners receive revenues from the ISO and that certain revenues are to be included in the Participating Transmission Owner’s TRBA as a credit to their TRRs.  Thus, DWR, once it converts its rights by joining the ISO, as well as any other new or existing Participating Transmission Owner, must have TRBA that reflects, among other things: Congestion Usage Charge revenues; Wheeling Revenues; and FTR auction revenues, so as to ensure that these revenues are used to reduce the Participating Transmission Owners’ TRR.  

In other words, the differences between SWP and other PTOs due to its owning solely contractual rights and not transmission facilities have not constituted enough reason for differential treatment in the past.   

277.
Accordingly, there is no basis in Commission precedent to require the ISO to adopt SWP’s proposed changes to the TAC solely to accommodate SWP, including both the proposed tariff amendments and alternate forms of relief that SWP has requested, as discussed above.  While the ISO encourages parties to work together to accommodate a new PTOs’ concerns once the new PTO has joined the ISO, it does not seem reasonable to require the ISO to make such allowances unilaterally in anticipation of a specific entity becoming a PTO.
  See, e.g., Cal. Indep. Sys. Operator Corp., 103 FERC ¶ 61,260 at P 13 (2003)(rejected ISO proposal for broad tariff language to accommodate WAPA, finding generally that exceptions to TAC methodology should be made in context of specific New PTOs request to join the ISO).

278.
In sum, SWP has not met its burden of showing that the TAC is unjust, unreasonable, or unduly discriminatory.  To the extent that SWP is entitled to compensation for costs that it pays for transmission services under its ETC, the TAC would address SWP’s concerns if it were to become a new PTO because SWP could then claim those expenses as part of its TRR.  Tr. 2305:10 – 14.  

VII. High-Low Split: Whether the ISO’s proposed procedure for the allocation of the costs of transmission facilities between High Voltage and Low Voltage is just, reasonable, and not unduly discriminatory.

Position of the Parties

279.
Staff argues that the ISO’s procedure for division of certain costs between high and low voltage transmission access charges should be contained in the ISO Tariff.  According to Staff, the ISO does not object to this suggested change.  ISO-33 at 27:10 – 16.  

280.
Staff also contends that where there is insufficient revenue requirement information available to allocate step down transformer costs between HVTRR and LVTRR, these costs should be allocated in the same manner as other substation facilities.  Staff states that, with the exception of the ISO’s proposed allocation of step down transformer costs, the ISO’s proposed methodology for splitting costs between HV and LV is reasonable.  It balances certainty, understandability, and administrative ease.  Ex. S-1 at 4:13 – 16.  However, Staff argues, the ISO’s proposal to allocate transformer costs 50 percent to the HVTRR and 50 percent to the LVTRR, when the PTO does not have the TRR information on a voltage basis, is arbitrary and inconsistent with cost causation principles.  In addition, Staff argues for rejection of SWP’s proposed approach when faced with unavailable data, of basing the on a determination of whether the facility “was built and operated for the sole purpose of interconnecting the High Voltage and Low Voltage Systems.”  Staff’s Initial Brief at 61 – 62, citing Ex. SWP-67 at 51:1 – 25.

281.
Staff also contends that PG&E has failed to demonstrate that its proposal to include all system interconnections in the high voltage – low voltage allocation is just and reasonable.  

282.
PG&E has identified certain problems with the ISO’s proposed procedure for allocating the cost of transmission facilities between high voltage and low voltage.  As to two of these problems, PG&E’s proposed fixes have been unopposed by the ISO.  Accordingly, PG&E argues, these two changes should be adopted.  The first of these changes is PG&E’s recommended procedure for appropriately dividing the TRBA between high voltage and low voltage TRRs to ensure the high and low voltage allocation is just, reasonable and not unduly discriminatory.
  The second problem to which PG&E has proposed a solution, and to which it claims that no other party has objected, is the fact that the procedures for the high-low split were not proposed by the ISO to be included as part of the ISO Tariff.  PG&E recommends that those procedures be included in the ISO Tariff.  Ex. PGE‑2 at 9:11 – 25.  PG&E states that Staff agreed with this proposed change,
 and that the ISO has stated that it does not object to such a change in its tariff.  Ex. ISO‑33 at 27:10 – 16.  

283.
PG&E acknowledges the contention surrounding a third issue, which is the proper allocation of the costs of transmission facilities that interconnect high voltage transmission facilities of a PTO with the transmission facilities of a neighboring control area.  These facilities, which PG&E refers to as “system interconnections,” provide unique, grid wide benefits by facilitating the transmission of electricity between control areas.  PG&E contends that system interconnections perform the same basic function as the transmission facilities that are included in the high voltage access charge – they carry bulk power, such as for energy transactions with other control areas.  For that reason, PG&E advocates that system interconnections should be included in the high voltage access charge.  Ex. PGE‑3 at 6:3 – 15.  PG&E asserts that this change to the ISO’s proposal would not open the door to many additional facilities’ being included in high voltage transmission.  Ex. PGE‑6 at 6:3 – 12; Ex. PGE 6‑1.  PG&E points out that Staff witness Gross explains, in quoting from ISO‑6 at 4, even if all facilities meeting PG&E’s definition of system interconnections of all PTOs were included, there would still only be six paths or scheduling points that would need to be considered.
  Ex. S‑1 at 16:10 – 17:4.

284.
PG&E also supports the ISO’s proposal in this case for how costs associated with substations and transformers should be allocated between high and low voltage.  

285.
SWP claims that the ISO has not met its burden in defending its own approach.  Further, in response to the ISO’s justification that its proposal was the result of an unopposed stakeholder process,
 SWP states that the stated justification is inaccurate because SWP did oppose the result.  The ISO advocated its high/low split proposal (now Ex. ISO-16), in testimony in the “830” dockets, concerning adoption of PTO rates to the then-new TAC. This matter was settled, through a nonprecedential settlement filed in Docket No. ER01-831 on December 21, 2001. SWP states that this settlement, which includes what Ex. ISO-16 encompasses, expressly provided that the high/low split methodology would be subject to the outcome of litigation in this ER00-2019 docket.  Ex. SWP-57.  SWP states that although it acquiesced in the settlement to deferred resolution of the high/low split methodology by litigation in this Docket No. ER00-2019, it submitted testimony in Docket No. ER01-831 objecting to the very methodology contained in Ex. ISO-16. Thus, SWP claims, the ISO’s sole basis for its proposal in Ex. ISO-16 rests upon a mistake of fact.
286.
SWP supports adoption of either SWP’s proposed approach or Staff’s proposed approach (described above) in lieu of the ISO’s proposal.  Specifically, SWP advocates examining the function of the facility interconnecting or stepping down between high and low-voltage.  If it was built and operated for the sole purpose of providing electricity at low-voltage systems, SWP contends that its costs should accordingly be assigned. See Ex. SWP-58 at 5.  SWP also claims that PG&E would be willing to apply SWP’s proposed test.

287.
The ISO responds to proposed modifications by other parties by asserting that its allocation is just, reasonable and not unduly discriminatory as proposed, and that it does not need to incorporate a functional analysis, a treatment of transformers consistent with other equipment, or assignment of all system interconnections as high voltage.  The ISO further argues that the other parties have not met the burden necessary – by showing that the ISO’s proposal is unjust, unreasonable, or unduly discriminatory – to justify adopting an alternatively proposed solution in this proceeding. 

288.
SCE largely supports the ISO’s position.  SCE Initial Brief at 44.
289.
The EOB supports the ISO’s proposal as just and reasonable, and contends that the modifications proposed by Staff, PG&E, and SWP would add complexity, administrative burden, and the possibility of future disputes.  Nevertheless, the EOB states that Staff’s proposal is also just and reasonable if applied prospectively.

Discussion and Findings
290.
The record evidence supports a finding that with the exception of the ISO’s proposed allocation of step down transformer costs, the ISO’s proposed methodology for splitting costs between HV and LV is reasonable.  The undersigned Presiding Judge concurs with, and hereby adopts, Staff’s view that, except for the ISO’s proposed allocation of step down transformer costs, the ISO proposal balances certainty, understandability, and administrative ease.  Ex. S-1 at 4:13 – 16.  However, as Staff correctly points out, the ISO’s proposal to allocate transformer costs 50 percent to the HVTRR and 50 percent to the LVTRR, when the PTO does not have the TRR information on a voltage basis, is arbitrary and inconsistent with cost causation principles.  As noted in Staff’s Initial Brief, the record contains no support for the claim that step-down transformers serve high voltage and low voltage functions equally.  Indeed, as Staff Witness Gross pointed out, the ISO’s proposal is not supported by any information.  Ex. S-1 at 11:1 – 6.  At the hearing, Mr. Gross explained that such an arbitrary allocation does not reflect cost causation principles.  Tr. 2707:14 – 2709:20.  Therefore, the ISO proposal is unjust and unreasonable.  Likewise, for the reasons set forth in Staff’s Initial Brief at pages 62-65, PG&E’s proposal to include all “system interconnections,” including low voltage system interconnections, is not supportable and is hereby rejected.
291.
On the other hand, Staff’s alternative proposal - that where there is insufficient revenue requirement information available to allocate step down transformer costs between HVTRR and LVTRR, these costs should be allocated in the same manner as other substation facilities - reasonably reflects the relative investment of transmission owners in high voltage and low voltage facilities and is consistent with the ISO’s allocation procedures for other substation facilities.  Tr. 2710:20 – 2712:16.  Staff’s proposal is, therefore, hereby adopted.  However, the undersigned Presiding Judge concurs with the EOB’s concerns regarding a retroactive application of this alternative approach to the parties in this proceeding.  The EOB acknowledges that the Staff proposal is a just and reasonable test if applied prospectively.  EOB Initial Brief at 49.
  The EOB’s position on this point is persuasive and is hereby adopted; accordingly, it is the determination of the undersigned Presiding Judge regarding Staff’s proposal – that where there is insufficient revenue requirement information available to allocate step down transformer costs between HVTRR and LVTRR, these costs should be allocated in the same manner as other substation facilities – should be applied only prospectively.

292.
Furthermore, these procedures must be included in the ISO Tariff.  PG&E and Staff are in agreement on this point and the ISO has stated that it does not object to such a change in its tariff.
  Excluding the allocation procedures from the tariff would deprive market participants of advance notice of and the opportunity to protest any proposed changes in these procedures.  Accordingly, the ISO is hereby directed to incorporate these procedures into the ISO Tariff.  

VIII. Time-of-Use Rates

A.  Whether the ISO’s proposed transmission Access Charge methodology is just, reasonable and not unduly discriminatory without employing time-of-use or coincident peak rates

Position of the Parties

293.
SWP claims that a flat rate violates the just and reasonable standard because it neither reflects cost causation principles nor encourages optimal use of the existing system.  As part of this argument, SWP presents several contentions.  First, SWP contends that guiding Commission policy allocates transmission costs based on a customer’s contribution to system peak usage.
  Additionally, SWP asserts that the ISO’s Tariff obligation is to consider off-peak rates in this TAC filing
 and claims that the ISO has failed to do so, such as by considering the best practices of other ISOs.  See Ex. SWC-1 at 56-57.  SWP also advances that the lack of time-sensitive rates renders the TAC unjust and unreasonable because it fails to employ a proven method of demand response to reduce for all California ratepayers the heavy cost of new investment in grid upgrades.  SWP discusses the benefits of long-term marginal pricing for California ratepayers and contends that the current ISO practice is contrary to the Commission’s cost causation policy.
  SWP also asserts that the facts regarding grid usage do not support an exception to the policy of off-peak pricing.  In response to ISO witness Pfeifenberger’s contention that off-peak pricing would exacerbate congestion rather than improve it, SWP criticizes ISO witness Pfeifenberger’s study for first, analyzing a small and nonrepresentational sample size of high-voltage transmission lines in California and second, not supporting his conclusion.  

294.
SWP additionally argues that congestion management is not an acceptable substitution for off-peak pricing in sending long-term price signals.  It contends that the TAC, rather than congestion pricing, recovers and allocates the cost of transmission service.  SWP also argues that congestion pricing does not offer a reliable long term price signal upon which investment can be based.  SWP also suggests that time-sensitive rates can work in tandem with congestion pricing to send a two-fold price signal, long-term and short-term, that would complement each other.

295.
SWC focuses most of its initial and reply briefs on the issue of time-of-use rates.  In essence, SWC contends that the ISO’s proposed flat MWh-based TAC methodology is unjust, unreasonable, and unduly discriminatory because it does not reflect cost-causation, does not promote economic efficiency, fails to send a proper price signal, and is unfair.  Specifically, SWC argues that relevant case law requires that transmission rates be just, reasonable, non-discriminatory, and non-preferential; most of the case law that SWC cites is authority that the Commission used in formulating its Transmission Pricing Policy principles.
  SWC also contends that the ISO has introduced scant evidence to support a finding that its TAC is just, reasonable, and not unduly discriminatory.  
296.
SWC also maintains that the flat MWh-based rate does not meet the TRR because it does not reflect the cost causation principles that grid expansion and transmission upgrades are driven by peak load.  As part of this contention, SWC advances that the ISO’s system peak occurs during the on-peak; that the vast majority of ISO transmission projects are reliability related;
 and that reliability and expansion of the ISO grid are driven by peak demand.
  SWC also asserts that a flat MWh-based TAC fails to promote economic efficiency because it does not send the appropriate price signals.  As part of this assertion, SWC advances that an economically efficient TAC would send the proper price signals; the ISO errs in concluding that proper price signals for its TAC is unimportant; and the ISO exclusively and erroneously relies on congestion pricing to send price signals.  Additionally as part of the same argument, SWC posits that congestion sends a different price signal than a time-differentiated TAC; to the extent that the congestion management system sends a price signals, it is diminished by FTRs; and the combination of the flat MWh TAC, congestion management and losses pricing fails to send proper signals regarding the need for expansion.  SWC concludes the argument by contending that as transmission capacity becomes scarce, the need for proper price signals is more acute.  SWC also asserts that a flat MWh-based TAC is unfair and unduly discriminatory because it does not reflect cost-causation.  

297.
The EOB’s position is that no party has demonstrated that either time-of-use or 12-CP pricing methodology enhances economic efficiency. The EOB does believe, however, that any economic efficiency associated with time-of-use energy price signals will be realized should California, and the Commission, ultimately adopt locational marginal pricing to manage congestion.  

298.
The ISO responds to SWP’s and SWC’s criticism by asserting that the ISO’s TAC methodology, in combination with the ISO’s congestion management and transmission losses charges, is a just, reasonable, and not unduly discriminatory rate.  The ISO contends that its TAC is consistent with cost causation principles.  The ISO also argues that the TAC is consistent the Commission’s Transmission Pricing Policy, that the Commission has already held that the two are consistent with each other, and that no changed circumstances warrant changing that conclusion.  In addition, the ISO argues that its proposed transmission rate structure sends the appropriate price signals.
299.
Staff supports the ISO’s view; it points out that even before the ISO began operation, the Commission has already held that the ISO’s flat MWh-based rate methodology was just, reasonable, and economically efficient without time-differentiated rates.
  Pacific Gas and Elec. Co., 80 FERC ¶ 61,128 (1997).  Staff also notes that the Commission found that the ISO’s congestion usage charges provided the proper price signals, and that the ISO’s rate methodology satisfied the transmission pricing principles.  Id. at 61,429-30.  Accordingly, Staff argues, even if SWP and SWC have a more economically efficient proposal, they may not advocate substitution of the ISO’s methodology without showing it is somehow unjust, unreasonable, or unduly discriminatory.    

300.
SCE agrees with the ISO and cites Commission precedent to supports its argument that the ISO’s and SCE’s view accords with Commission policy.  TRANSLink Dev. Co., LLC, 103 FERC ¶ 61,208 (2002); Midwest Indep. Sys. Operator, Inc., 105 FERC ¶ 61,145 at P 70 (2003).  SCE maintains that the reason that the ISO’s embedded-cost transmission rates should not be time-differentiated is because such an approach interferes with the maximization of economic efficiency.  See Ex. SCE-29 at 15 – 17; Tr. 2433:12 – 17; Ex. ISO-36 at 11:16 – 14:20.  

301.
SCE also defends the ISO’s pricing structure, arguing that the ISO has adopted a congestion and losses pricing structure that promotes economic efficiency by reflecting the marginal costs of transmission.  Ex. SCE-29 at 15:13 – 15.  SCE argues that the eventual adoption of LMP, in conjunction with a comprehensive transmission planning process, will further improve ISO pricing and make TOU or 12 CP pricing even less appropriate than it is at present.  

302.
SC argues that SWP and SWC have not met their burden of proof in showing that the ISO proposal is unjust, unreasonable, and/or unduly discriminatory before advancing their own proposed solutions of time-of-use or 12-CP pricing.  In addition, SC contends that SWP and SWC have not conducted or cited any studies demonstrating that usage patterns on the ISO-controlled grid would conform to the theories on which SWP and SWC base their proposed suggestions.  Based on data and testimony from ISO witness Pfeifenberger and SCE witness Hansen, SC contends that congestion on the ISO-controlled grid occurs during off-peak periods, and that congestion charges provide an appropriate price signal and encourage economically efficient use of the grid.  SC’s position is that using TOU or 12-CP pricing would undermine these price signals.  SC also cites Commission precedent holding that TOU or 12-CP pricing methodology are not a compulsory part of the ISO rate methodology.  S. Cal. Edison Co., 86 FERC ¶ 63,014 at 65,154 (1999), aff’d in pertinent part, 92 FERC ¶ 61,070 at 61,263 (2000).

303.
SDG&E argues that SWP, as the proponent of the time-of-use rate, has the burden in this proceeding to demonstrate that (1) the ISO’s volumetric rate is unjust, unreasonable or unduly discriminatory and (2) the time-of-use rate is just, reasonable and unduly discriminatory.
  SDG&E argues that if the ISO’s volumetric rate is found to be just and reasonable, then the Commission must reject SWP’s proposal. 

304.
PG&E supports the ISO and argues that SWP’s and SWC’s proposals for different methodology do not by themselves render the TAC unjust, unreasonable, or unduly discriminatory.

Discussion and Findings

305.
The ISO’s TAC proposal, with its flat MWh-based methodology, is just, reasonable and not unduly discriminatory without employing the time-of-use or coincident peak rate methodologies for which SWP and SWC argue.  As discussed above, SWP and SWC advance numerous arguments in support of alternative methodologies to that which the TAC already employs.  These two methodologies may be economically efficient and send the right price signals
 in the right environment.  However, the ISO, Staff, and various parties defend the ISO’s current TAC methodology as just, reasonable, and not unduly discriminatory,
 and SWP and SWC do not succeed in showing otherwise.
  

306.
SWP and SWC together advance many claims against the TAC’s flat MWh-based methodology.  Generally, they contend that the TAC does not reflect cost causation principles, encourages optimal investment, and sends deficient pricing signals.
  However, other parties defend the ISO’s current pricing methodology, citing Commission approval of it.  In Pacific Gas & Elec. Co., 80 FERC ¶ 61,128 at 61,429 (1997), the Commission stated: 

We agree that the congestion usage charge sends the proper price signals regarding the opportunity costs of using congested transmission paths.  The usage charge will encourage efficient usage of the transmission system and facilitate the development of a competitive electric market.  By efficiently pricing the use of a constrained transmission capacity, the ISO’s proposed usage charge will also send the proper price signals for the location and dispatch of existing and new generating resources.  To the extent generation located on the high cost (import) side of a constraint is priced higher as a result of congestion usage charges, generation that would otherwise be more expensive but for the usage charges will be dispatched first.  Therefore, new load will have an incentive to locate on the low cost (export) side of the constraint, and new generation will have an incentive to locate on the high cost (import) side of the constraint.  Moreover, the ISO’s proposed congestion usage charge is also likely to encourage efficient expansion of the transmission system.  For example, to the extent that, over time, congestion usage charges are higher than the cost to expand constrained transmission capacity, transmission customers will have an incentive to expand the transmission system.

Furthermore, the Commission held that the flat MWh-based rate methodology satisfied the Commission’s transmission pricing principles.  Id. at 61,430.  

307.
In addition, SWP and SWC advance many claims in favor of time-of-use and coincident peak pricing.  They assert that most other ISOs and RTOs are using one of these types of methodologies,
 and that the ISO is under obligation to consider them at this juncture.
  Further, they advance that the two methodologies better comport with cost causation and transmission pricing principles,
 and that they work in tandem with the ISO’s current congestion management system to encourage optimal investment and send efficient price signals.
  

308.
In principle, SWP and SWC have presented strong arguments that the two pricing methodologies comport with Commission policy and are economically efficient.  The Commission has endorsed their usage in other RTOs and ISOs.
  However, while this methodology may be worthy of further consideration in the MD02 proceeding wherein the ISO is moving to a locational marginal pricing system, it is not appropriate to address these alternative methodologies in this proceeding for the reasons discussed more fully below.
  

309.
The ISO has not yet converted to locational marginal pricing, and the current ISO pricing structure is unlike most other RTOs and ISOs.  This distinction is particularly important because as discussed above, the Commission has already approved the ISO’s flat MWh-based rate methodology.  Pacific Gas & Elec. Co., 80 FERC ¶ 61,128 at 61,429-30 (1997).  Until such time as the Commission approves a locational marginal pricing system, the ISO’s current framework is just, reasonable, and not unduly discriminatory.  It satisfies the transmission pricing and cost causation principles, and sends the appropriate price signals.  Id.
B. If the ISO transmission Access Charge is unjust, unreasonable and not unduly discriminatory, is a time-of-use or coincident peak methodology just, reasonable and not unduly discriminatory for the transmission Access Charge methodology.

Position of the Parties

310.
SWP recommends adoption of the Commission’s modified Appalachian method,
 or the Commission’s traditional 12-CP methodology
 in order to send price signals to even out use of the grid and to minimize the need to invest in costly infrastructure.  Ex. SWP-65 at 24-25; Ex. SWP-67 at 34-35.  

311.
SWC suggests adoption of coincident peak pricing; alternatively it supports time-of-use as an appropriate methodology as well, endorsing in its reply brief the same modified Appalachian method that SWP recommends.  SWC Reply Brief at 41.  SWC contends that the Commission endorses peak pricing.
  SWC also argues that the primary method that the Commission has approved for ISOs and RTOs to allocate transmission costs is demand-based pricing.  SWC emphasizes that only the California ISO and the New York ISO employ a flat MWh-based TAC rate, and of these two, the New York ISO’s system includes additional price signals because the New York ISO charges for transmission system service on a net basis, as opposed to the gross load basis that the California ISO uses.  See Tr. 2078:16 – 19.  SWC also argues that a 12-CP methodology is just, reasonable, and not unduly discriminatory because it satisfies the Commission’s transmission pricing principles, sends a price signal consistent with the congestion management price signal,
 and will shift load from the system peak to result in reduced investment in transmission.  Tr. 2063:4 – 16; Tr. 2671:16 – 25.  SWC also asserts that the 12-CP methodology is consistent with existing cost allocation to retail customers, and that all customers benefit from such a methodology.  SWC also states that it supports a time-of-use rate as an appropriate methodology for the TAC.  

312.
As previously discussed, the EOB’s position is that the case has not been made that either time-of-use or 12-CP pricing methodology enhances economic efficiency at this time, but believes that that time-of-use could promote economic efficiency if California and the Commission adopt locational marginal pricing.   

313.
The ISO contends that this issue is inapplicable because its TAC is just, reasonable, and not unduly discriminatory.  

314.
Staff also argues that this issue is inapplicable, because the ISO’s proposal has not been shown to be unjust, unreasonable, or unduly discriminatory.  Nonetheless, on reply briefs, Staff stresses that while the Commission has approved time-of-use or 12-CP pricing for other ISOs, it has approved that the ISO’s flat MWh-based rates with congestion costs are reasonable for the California ISO.  Accordingly, while time-of-use or 12-CP pricing may work for other ISOs, the Commission has found the ISO’s methodology just and reasonable.  Pacific Gas & Elec. Co., 80 FERC ¶ 61,128 at 61,429-30 (1997).

315.
SCE’s position is that the evidence does not support a finding that the ISO rate methodology is unjust, unreasonable, and/or unduly discriminatory.  SCE also counters SWP’s suggestion of the modified Appalachian method as inappropriate here because of differences between the circumstances for which that methodology was developed from the instant case.  SCE also disputes that the 12-CP methodology would be appropriate; it states that the methodology is incompatible with other transmission price components important to the ISO structure.  

316.
PG&E argues that the TAC has not been shown to be unjust, unreasonable, or unduly discriminatory due to its allocation methodology, and thus there is no basis for rejecting it in favor of SWP’s and SWC’s proposals.  

317.
SC’s position is that neither time-of-use nor 12-CP methodology would be just nor reasonable because either proposal would undermine the pricing signals of the ISO’s congestion management system, given that congestion on the ISO controlled grid frequently occurs during off-peak periods.

Discussion and Findings

318.
The Commission has already approved the flat MWh-based rate methodology as just, reasonable, and not unduly discriminatory;
 thus, extended discussion of this issue is moot for the purposes of this proceeding at this time.  As previously discussed, SWP and SWC have presented strong arguments in favor of their methodology.  Staff points out that whether or not SWP and SWC might have a more efficient economic analysis, the TAC proposal is the one at issue before the undersigned, it would be inappropriate to consider those arguments at this time in this proceeding given the Commission’s previous determination regarding the ISO’s pricing methodology.  Staff Initial Brief at 67.  The undersigned Presiding Judge concurs.  

319.
Furthermore, there is some record evidence in this case indicating that even if the flat MWh-based rate methodology were unjust, unreasonable, or unduly discriminatory, time-of-use or coincident peak pricing might be incompatible with the ISO’s current congestion management system, or even with locational marginal pricing.
  Some parties contend that the alternative pricing methodologies would not be compatible with the ISO’s congestion management system,
 and that neither SWP nor SWC conducted or cited any studies demonstrating that usage patterns on the ISO-controlled grid would conform to the theories upon which SWP and SWC base their proposed suggestions.
  

320.
Without expressing an opinion on the merits of these contentions, the undersigned Presiding Judge reiterates that whether or not the Commission determines it appropriate to consider the time-of-use or coincident peak pricing arguments in MD02 docket or a related proceeding, it is not appropriate to do so here.  

IX. Guidelines for Economic Benefit Analysis: Is Amendment No. 49 unjust, unreasonable and unduly discriminatory because it failed to provide guidelines filed with the Commission for the analysis of the economic benefits of proposed transmission expansions.

Position of the Parties

321.
PG&E advocates inclusion in the ISO Tariff of guidelines or criteria for determining the need for economically driven projects.  According to PG&E, these criteria will be used to judge whether the forecasted level of economic congestion is reasonable or whether new electric facilities should be built to mitigate the congestion.  Ex. PGE-3 at 6:25 – 31.  Thus, PG&E argues, they are essentially market rules that should be filed with the Commission and made part of the ISO Tariff.  

322.
TANC essentially agrees with PG&E on this issue.  

323.
The ISO states that it does not object to an Order directing the filing of the guidelines after they are finalized.  The ISO provides a web site where its draft guidance may be found,
 and requests the undersigned to mandate publication of the draft as opposed to filing, to provide the ISO with greater flexibility.    

324.
Staff states that PG&E has raised the issue, and ISO witness Le Vine’s testimony leads Staff to conclude that the ISO agrees with PG&E that it should develop guidelines, but that it just hasn’t finished doing so.  Staff Initial Brief at 69-70, citing Tr. 387:18 – 389:16.  Staff’s position is that the ISO should be directed to make an informational filing of proposed or tentative guidelines within 90 days to provide the other parties guidance on the ISO’s direction, and that the ISO should be directed to file the guidelines as an amendment to its tariff once they are final.  Staff Reply Brief at 50.  

325.
The EOB states that although the ISO has agreed to file with the Commission both the guidelines and tools developed for implementing the guidelines, this agreement does not moot the dispute.  ISO witness Le Vine suggested that the guidelines would not be filed until the guidelines are successfully tested by completing the evaluation process on a proposed transmission project.  Tr. 396:24 – 397:25.  No transmission project is presently subject to ISO review and, accordingly, it is unknown approximately when the guidelines and implementation tools will be completed and filed.  Tr. at 396:13 – 397:25.  The EOB thus recommends that the guidelines need not be filed as part of the ISO Tariff, because subjecting the guidelines to a lengthy review proceeding could discourage project applications pending the review.  The EOB maintains that if a party subsequently believes that the criteria facially, or as applied, are unjust and unreasonable, that party retains the right to commence a section 206 proceeding.

Discussion and Findings

326.
Although it appears that the ISO does not object to filing with the Commission both the guidelines for determining the need for economically driven projects and tools developed for implementing the guidelines, ISO witness Le Vine suggested that the guidelines would not be filed until the guidelines are successfully tested by completing the evaluation process on a proposed transmission project.  Tr. 396:24 – 397:25.  Because no transmission project is presently subject to ISO review, it is unknown approximately when the guidelines and implementation tools will be completed and filed.  Tr. at 396:13 – 397:25.  For the most part, the undersigned Presiding Judge concurs with Staff’s position on this issue.
  The ISO is hereby directed to make an informational filing of proposed or tentative guidelines within 180 days, or within 30 days of determining that a transmission project has become subject to ISO review if that date is triggered first. Further, the ISO is hereby directed to file the guidelines as an amendment to its tariff once they are final.  
X.
Definitions

A. Whether the definition of PTO Service Area is just, reasonable and not unduly discriminatory.

327.
All parties that have addressed this issue agree that it has been resolved by stipulation, which led to withdrawal of SCE’s testimony on the subject.  Tr. 2252:18 – 2254:21; Tr. 2344: 6 – 12.  

B. Whether or not the definition of Transmission Revenue Credit must be revised to be consistent with Opinion No. 458.  

Position of the Parties

328.
Staff witness Patterson explains that since the Commission’s Opinion in Pacific Gas and Elec. Co., et al., Opinion No. 458, 100 FERC ¶ 61,156 (2002)(“Opinion No. 458”), reh’g denied, Opinion 458-A, 101 FERC ¶ 61,151 (2002)(“Opinion No. 458-A”), the language that Staff suggests changing is no longer in accord with Commission precedent.  Ex. S-5 at 41:22 - 42:7, citing Opinion No. 458, 100 FERC ¶ 61,156 at P 32.  Staff states that the ISO responded that: Opinion 458 is before the U.S. Court of Appeals for the District of Columbia on a Petition for Review and the ISO has intervened on behalf of the petitioners; the ISO has not proposed anything in Amendment Nos. 27 or 49 that would modify that aspect of the definition of Transmission Revenue Credit; and the Commission has not ordered the ISO to modify the definition or begun a proceeding under Section 206 of the Federal Power Act to modify it.  Ex. ISO-33 at 30:3-10.  Staff further explains that the ISO changed the definition of Transmission Revenue Credit in Amendment No. 49, and that the ISO accepted a further change that SCE proposed.  Staff Initial Brief at 72, citing Ex. ISO-1 at 82:1 - 83:1; Ex. SCE-1 at 31:8 – 12; Ex. ISO-33 at 22:9 – 11.  

329.
Staff also states that ISO’s witness Le Vine did not believe that the ISO Tariff is in accord with Order No. 458.  Tr. 699:10 – 22.  

330.
SWP supports Staff view.  In response to the OPTOs’ argument in favor of retaining this portion of the definition in the ISO’s Tariff to provide protection against mismatches between ETC and ISO rules,
 SWP contends that it would be unduly discriminatory to grant the OPTOs relief from mismatches between ETCs and the ISO Tariff without granting like relief to ETC rightsholders.  

331.
The EOB also agrees with Staff.

332.
The ISO mainly argues that Staff’s recommendation to revise the definition of transmission revenue credit is beyond the scope of this proceeding and that Staff’s reliance on Opinion No. 458 is inappropriate because Amendment No. 27 has eliminated the basis for the Commission’s Opinion.  In its reply brief, the ISO adds that on January 12, 2004, it filed a motion with the D.C. Court of Appeals to remand Opinion No. 458 to the Commission for further consideration.  

333.
SCE posits that Staff apparently is seeking to accomplish indirectly what the Commission could not accomplish directly in Opinion No. 458 -- changing an approved ISO Tariff provision without opening a new ISO Tariff case.  SCE states that in Opinion No. 458, the Commission did not order the definition of Transmission Revenue Credit in the ISO Tariff to be revised.  Rather, SCE contends, the Commission ordered the OPTOs to alter their TO Tariff definitions of Transmission Revenue Credit in a way that would render those definitions inconsistent with the ISO Tariff.  The OPTOs have appealed this Commission decision on the grounds that such inconsistency would result in a violation of the filed rate doctrine.  

334.
According to SCE, Staff now seeks to make the ISO Tariff definition “conform” with the definition in the revised TO Tariffs.  However, the Commission in Order No. 458 directed that ISO Tariff definition be inconsistent with the TO Tariffs’ definition.  The Commission’s decision that the definitions be inconsistent is the very basis of the OPTOs’ appeal.  SCE contends that Staff’s current position -- that the definitions now should be conforming -- after arguing in the Opinion No. 458 case that the OPTOs should not conform their TO Tariffs to the ISO Tariff definition
 -- is a weak one.  SCE posits that if the definitions should be conforming, then Opinion No. 458 was decided erroneously, just as the OPTOs have argued before the Commission
 and on appeal.  

335.
SCE further counters that Staff’s contention that the portion of the definition it seeks to remove is no longer relevant.  SCE maintains that the contention is contrary to the Commission’s opinion, which held that the ISO Tariff definition “provided that the ISO will assess these costs to the Companies, but says nothing about what the Companies can do to recover these costs.”  Opinion No. 458-A, 101 FERC ¶ 61,151 at P 7.  SCE contends based on this holding that if it is correct, then there is no reason to alter the definition because it does not address cost recovery.  

336.
PG&E argues that this issue is both outside the scope of this proceeding and that to address it here would be premature.  PG&E argues that the proper place for this issue to be addressed was in Docket No. ER97-2358.  PG&E contends that in Order No. 458, the Commission did not require the ISO to revise the definition of Transmission Revenue Credit, and thus, Staff could have addressed that result in Docket No. ER97-2358 if it did not agree with the Commission’s result.  Like SCE, PG&E also states that the issue is currently on appeal
 and argues that requiring a definition change in this docket before the appellate court’s decision could create confusion.  

Discussion and Findings

337.
The undersigned Presiding Judge concurs with the position of the ISO, SCE and PG&E that requiring the definition of Transmission Revenue Credit in the ISO Tariff to be revised in this docket, before the Commission has had the benefit of the appellate court’s decision on Opinion No. 458, could create confusion and would be premature.  

XI. Issues Resolved by Stipulation

A. Whether the definition of Gross Load is just, reasonable and not unduly discriminatory.

Position of the Parties

338.
This issue has been resolved by stipulation between the Energy Producers and Users Coalition and the Cogeneration Association of California (EPUC/CAC), the ISO, and SCE.  The EPUC/CAC and ISO both urge the undersigned Presiding Judge to direct the ISO to modify the ISO Tariff in accordance with the stipulation, and SCE refrains from briefing the issue.  


Discussion and Findings

339.
As discussed in the “Order Confirming Rulings,” issued by the undersigned Presiding Judge in this proceeding on October 9, 2003 (“October 9 Order”), the CAC/EPUC, the ISO, and SCE submitted a Motion to Adopt a Joint Stipulation.  The joint stipulation, which is discussed in greater detail in the Joint Statement of Procedural History, supra, pertains to issues related to the definition of Gross Load as that definition pertains to retail customer load served by generation that is located on the customer’s site or provides service to the customer’s site through arrangements as authorized by Section 218 of the California Public Utilities Code.  The new definition, to be reflected on ISO Tariff Sheet No. 319, is: 

Gross Load: 
For the purposes of calculating the transmission Access Charge, Gross Load is all Energy (adjusted for distribution losses) delivered for the supply of Loads directly connected to the transmission facilities or Distribution System of a UDC or MSS, and all Energy provided by a Scheduling Coordinator for the supply of Loads not directly connected to the transmission facilities or Distribution System of a UDC or MSS.  Gross Load shall exclude Load with respect to which the Wheeling Access Charge is payable and the portion of the Load of an individual retail customer of a UDC, MSS, or Scheduling Coordinator that is served by a Generating Unit that:  (a) is located on the customer’s site or provides service to the customer’s site through arrangements as authorized by Section 218 of the California Public Utilities Code; and (b) secures Standby Service from a Participating TO under terms approved by a Local Regulatory Authority or FERC, as applicable, or can be curtailed concurrently with an outage of the Generating Unit serving the Load.  Gross Load forecasts consistent with filed TRR will be provided by each Participating TO to the ISO.

The Joint Stipulation is unopposed.  The undersigned Presiding Judge approved and adopted the stipulation in the October 9 Order.  The ISO is hereby directed to modify the ISO Tariff accordingly.

B. Whether the ISO’s treatment of Metered Subsystems is just, reasonable and not unduly discriminatory.

Position of the Parties

340.
The ISO represents in its Initial Brief and MID represents in its Reply Brief that the parties have agreed upon a stipulation, which provided generally that issues concerning the treatment of Metered Subsystems were not at issue, and would not be determined, in this proceeding.  ISO Initial Brief at 89; MID Reply Brief at 28.  No party opposes this stipulation.  

Discussion and Findings

341.
The undersigned Presiding Judge hereby approves and adopts the stipulation, attached to this Initial Decision as Exhibit J-1.

    XII.
    Summary and Conclusion

342.
The goal of this proceeding is to develop just and reasonable tariff provisions for transmission access charges for the transmission grid controlled by the California Independent Service Operator Corporation (“ISO”).  In Amendment Nos. 27, 34, and 49 to its Tariff, the ISO has proposed tariff provisions which develop a single grid wide high voltage Transmission Access Charge (“TAC”).  This is the tariff which is the subject of this proceeding, and the tariff which the Commission must determine is just and reasonable pursuant to Sections 205 and 206 of the Federal Power Act.  This proceeding will not decide the issues in the ISO’s Comprehensive Market Redesign Proposal 2002, known as MD02, now pending in Docket No. ER02-1656-000 and its various subdockets.  

A. Relevant Factors

343.
Proposed Amendments 27, 34, and 49 to the ISO Tariff establish a single grid wide high voltage TAC which is a formula rate design for the recovery of the PTOs’ TRR.  In order to get a complete picture of the effect of the TAC, an analysis of benefits and burdens should include all the benefits and burdens which accrue to all the parties affected by the TAC, not just those defined as part of the “cost shift” and used to calculate the cost shift cap. 

344.
In determining the justness and reasonableness of the ISO’s TAC, the undersigned Presiding Judge must, of course, be guided by Commission policy and precedent, including where relevant, the Commission’s Principles of Transmission Pricing, the Commission’s principles of cost causation requiring that costs be assigned to those using and benefiting from the facilities in question,
 and the Commission’s Order setting this matter for hearing.  

B. Burden of Proof

345.
The Commission set this proceeding for hearing under Section 205 and 206 of the Federal Power Act. Under Section 205, the proponent of the rate, charge or classification bears the burden of proof.  In a Section 206 matter, the party seeking to change the rate, charge or classification has a dual burden -- it must first provide substantial evidence that the existing rate is unjust, unreasonable or unduly discriminatory, and then demonstrate through substantial evidence that the new rate is just, reasonable and not unduly discriminatory.  FPC v. Sierra Pacific Power Co., 350 U.S. 348 (1956).

346.
For the rate design proposal to be acceptable, it need be neither perfect nor even the most “desirable”; it need only be reasonable.  See New England Power Co., 52 FERC  ¶ 61,090 at 61,336 (1990), reh’g denied, 54 FERC  ¶ 61,055, aff’d, Town of Norwood v. FERC, 962 F.2d 20 (D.C.Cir. 1992); City of Bethany v. FERC, 727 F.2d 1131, 1136 (D.C.Cir. 1984), cert. denied, 469 U.S. 917 (1984)(utility need establish that its proposed rate design is reasonable, not that it is superior to alternatives); OXY USA, Inc. v. FERC, 64 F.3d 679, 692 (D.C.Cir. 1995). 

347.
Absent agreement by the filing utility, Commission precedent provides that the ISO’s proposal must first be found to be unjust, unreasonable, or unduly discriminatory before alternative proposals are ripe for consideration. In the instant proceeding, the “volumetric” MWh rate is an aspect of the ISO’s rate design that is unchanged by Amendments No. 27 and No. 49; accordingly, SWP bears the burden of coming forward with evidence sufficient to establish that this feature of the TAC is unjust or unreasonable before it may press its “time of use” rate alternative to the Commission.  See Public Serv. Comm’n of NY v. FERC, 642 F.2d 1335, 1345 (D.C. Cir. 1980).  SWP has not met this burden with regard to the “volumetric” MWh rate aspect of the ISO’s rate design.

C. Phantom Congestion

348.
The ISO states that one of the benefits (in terms of cost savings) of new PTOs is the reduction of what it terms "Phantom Congestion."  This term, as explained by the ISO, relates to the scheduling timelines afforded to current GEs under Existing Rights contracts which are different and not entirely compatible with the day-ahead and hour-ahead schedules that the ISO operates under.  Because the Existing Rights contracts allow scheduling changes after the ISO scheduling deadlines, available transmission capacity remains unutilized.

349.
It is axiomatic that phantom congestion exists.  Cal Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,727 (2000).  The Commission recognized phantom congestion as a “market inefficiency that must be addressed and rectified as quickly as possible.”  Id.  Phantom congestion is caused by a disparity between the ISO’s scheduling timelines in the day-ahead and hour-ahead markets and the scheduling timelines accorded existing rights holders in their existing contracts.  ISO Initial Brief at 16.  As Staff has pointed out, the Commission has accepted the ISO’s view of the cause of phantom congestion.  In California Independent System Operator Corp., 91 FERC ¶ 61,205 at 61,727 (2000).

350.
Further, the Commission has rejected arguments that the ISO should resolve phantom congestion through modifying its software, or that it should continue to let the market inefficiency result because the existing contract holders valued the scheduling flexibility accorded them by virtue of their contracts.  Id.  

351.
Phantom congestion impacts energy prices (1) by requiring the redispatch of generating units to relieve the phantom constraint and (2) by reducing market competition by preventing imports into a congested zone from competing with supply internal to the constraint.  Ex. ISO-23 at 7:18 – 8:13.  However, the record is inconclusive on the exact costs of phantom congestion or the economic “benefits” of mitigating or eliminating it.  In any event, given the contentious nature of this proceeding and the changes in both the TAC and the California energy market since the ISO first proposed the TAC, it is highly unlikely that the TAC by itself will have an appreciable impact on the mitigation or elimination of phantom congestion.  As of the writing of this decision, the transition period as the ISO proposed it is almost half over, and several existing contracts which the ISO had hoped to induce to ISO participation through conversion are approaching expiration. 

352.
Several parties, and Staff, have pointed out that phantom congestion has decreased and will continue to decrease as these existing contracts expire.
  The ISO’s 2002 annual report shows that total congestion costs in the ISO control area have consistently declined from their peak of $400 million in 2000 to $42 million in 2002 and, of course, phantom congestion costs are a smaller subset of those total congestion costs.
  Furthermore, better solutions for the phantom congestion problem may be forth coming in the ISO’s MD02 market redesign proposal currently before the Commission.  For example, as part of the MD02 proposal, the ISO has proposed to only reserve capacity for existing rights holders through the close of the day-ahead market.  Given these facts, it may be of limited value to consider possible mitigation or elimination of phantom congestion as support for the continuation of special incentives intended to induce expanded ISO participation, such as the cost shift cap, which are included in the ISO’s current TAC proposal.

D. Cost Shift 
1. Cost Shift Caps
353.
ISO witness Le Vine succinctly described the cost shift caps in her Direct Testimony:


Amendment No. 27 provides for cost shift caps that represent a maximum increase in transmission Access Charges to Loads in the Service Areas of Original Participating TOs of approximately 0.4 mills/kWh.  (This increase is averaged over all Original Participating TO Load and does not address any questions associated with retail cost allocation and rate design.)  The individual caps provide for up to a total of $72 million of cost shifts during each year, though the amount that will actually be shifted will depend on how many entities, and which entities, decide to become Participating TOs.
  


She then also explained that:


If the total cost shift exceeds this cap, the customers of the New Participating TOs with net benefits would contribute part of their net benefit in order to limit cost shifts to this level.  Again, this mitigation measure would be implemented through the Transition Charge.
  

354.
During negotiations over the TAC, the end-user representatives stated that they would not contest a rate increase for the OPTOs of $32 million each for PG&E and SCE and $8 million to SDG&E, thus arriving at the cost shift cap of $72 million.  Staff points out that none of those end-user representatives filed testimony in this case, and the record contains no evidence of why they picked these particular numbers.  Staff Initial Brief at 28; Ex. S-5 at 18:11 – 14.  
355.
Primarily citing Ex. SC-7, the ISO’s worksheet which was filed with the Commission for the rates to be effective on October 1, 2003, Staff generally describes the cost shifts (without accounting for the transition charge which apportions payments among OPTOs) as follows.
  The new PTOs have shifted the costs of their more expensive existing high voltage transmission facilities to SCE and, at the rate of 10% per year, to the other OPTOs.  Staff Initial Brief at 20-21, citing Ex. SC-7, column 1 (described cost shift from New PTOs to SCE), column 6 (described cost shift from New PTOs to SCE and other PTOs).  SCE and SDG&E are transferring (at the rate of 10% per year) the costs of their more expensive existing high voltage transmission facilities to PG&E.  Staff Initial Brief at 21, citing SC-7, column 6 (described cost shift of SCE and SDG&E to PG&E).  The OPTOs have immediately transferred portions of the cost of their new high voltage facilities to everyone else on the grid.  Staff Initial Brief at 22.  In 2003, PG&E has filed for the greatest TRR associated with new high voltage facilities, and has received a benefit greater than any single new PTO.  Id., citing Ex. SC-7, column 2 (described the TRR associated with new high voltage facilities filed by each OPTO).  SCE also plans $150 million in new high voltage facility investments which will be charged to the entire grid.  Staff Initial Brief at 23, citing Ex. SC-1 at 21:1-10 (contained SCE’s response to data request SC-SCE-2-11).  Based on these statistics, Staff concludes that the balance of benefits and burdens is not static, and is not stacked against the OPTOs. 
356.
In the hearing order on Amendment No. 27, the Commission recognized that “some transition period may be appropriate to mitigate cost shifts”
 but noted that “the current record in this proceeding has not demonstrated that a ten-year transition period and the proposed limits on the amount of cost shifts are the proper ones necessary to mitigate abrupt cost shifts.”
  Because “the use of transition periods are to mitigate large cost shifts and rate effects”
 the Commission mandated that the record should include “information on the overall impact of changes in transmission costs on the overall cost of electricity,”
 including “the context of transmission costs relative to the total cost of electricity.”
  
357.
This directive elicited some estimates at hearing regarding the amount of rate shock to be expected from the proposed cost shift caps.  For example, SDG&E witness Lucero pointed out in his testimony that if LADWP and other GEs do not join, the overall impact per MWh over a four-year period ranges from 0.40% to 0.52%.  Ex. SDGE-2 at 12:16.  Staff witness Patterson similarly determined that, given the unlikely scenario that all non-jurisdictional entities in California would elect to join the ISO, the estimated average increase per MWh to the OPTOs’ retail customers would be approximately 0.40%.  S-5 at 28:25-29:3.  Even given full participation, the estimated cost shifts would be 1% at most.  Id.  
358.
Staff’s witness Patterson testified that cost shifts equal a small percent of the overall cost of electricity, that cost shift caps are not effective, and recommended that cost shift caps be eliminated on a prospective basis.  Ex. S-5 at 28:25 – 29:3 – 5, 29:10 – 30:2 (described Staff witness Patterson’s conclusions); Ex. S-8 at Table 3; Ex S-9 at Table 3 (showed data on which Staff witness Patterson based her conclusions).  

359.
Staff’s analysis on this issue is sound and consistent with the record.  Other witnesses also testified that the impact on delivered energy costs to OPTO retail customers, if cost shift caps were removed, would be less than one percent.
  Such amounts are not significant enough when compared to the total cost of energy delivery to qualify as rate shock that would require mitigation.
  Because the record evidence reflects that while some cost shift will occur it should not result in an abrupt increase in the overall cost of electricity to customers over the term of the ten-year transition period,
 it is the determination of the undersigned Presiding Judge that the cost shift caps are unjustified and should be eliminated.  The cost shift caps have not yet been exceeded to date.  Ex. S-5 at 24:10 – 25:1.  Thus, it makes sense to eliminate the cost shift caps on a prospective basis, while maintaining the ten-year transition period to ensure that there will be no abrupt rate increases to customers.

2. “Hold Harmless” Provision
360.
The undersigned Presiding Judge concurs with the position advocated by PG&E that removing the cost shift caps while retaining the “hold harmless” provision would essentially protect new PTOs’ customers from a cost shift and not provide the same for the OPTOs’ customers, who would then pay increased rates to compensate any new PTO whose transmission rates are greater than the TAC rate as a result of joining the ISO.  PG&E Initial Brief at 6, 21.  Other parties seem to concur that there is little reason for the “hold harmless” provision to exist because its applicability is so limited.  See, e.g., SDG&E Initial Brief at 8; Vernon Initial Brief at 32, citing Tr. 2611-18.  A finding that the cost shift caps are unjustified and should be rejected also supports a finding that the “hold harmless” provision should be similarly rejected.  

3. Exclusion of New High Voltage Facilities from Transition Charge

361.
As previously discussed, the transition charge mechanism will not include new high voltage facilities.  New high voltage facility additions and capital additions to existing high voltage facilities will be immediately included in the ISO grid wide component of the HVAC.  The TRR for new high voltage facilities will not be included in the calculation of the transition charge.  Some parties oppose this provision, contending that this treatment places at a disadvantage – and thus discriminates against - their relatively new existing facilities, which would have been subject to a cost shift cap under the TAC.  See, e.g., SC Initial Brief at 43; TANC Initial Brief at 55; Vernon Initial Brief at 33; MID Initial Brief at 38.  

362.
The undersigned Presiding Judge affirms and adopts Staff’s position on this issue.  The claim by certain parties that the proposed change would discriminate against new PTOs fails because, if the new PTOs build new facilities, those new facilities will be treated in the same manner as OPTOs’ new facilities and their costs will be rolled-in grid wide.
  Staff also correctly observes that elimination of the cost shift caps effectively addresses most of the interveners’ opposition to the exclusion of new HV facilities from the calculation of the transition charge.  Even if the OPTOs should choose to upgrade their facilities at greater cost than the new PTOs could, the entire grid will benefit from the upgrade of the facilities and will thus shoulder the costs, just as they would with new PTOs’ facilities.  With the removal of the cost shift cap, there is no longer a limit on how much the OPTOs would pay for such costs as new transmission facilities for the new PTOs.  Due to the non-discriminatory nature of the provision and the removal of a cap on how much the new PTOs can spend to upgrade or add new facilities, the claims opposing this provision of the TAC are unpersuasive. 

E.
Inclusion of New High Voltage Facilities in High Voltage Access Charge
363.
As Staff correctly observes, the ISO, SDG&E, PG&E, SCE and the EOB all support the immediate inclusion of new high voltage facilities in the grid wide component of the high voltage access charge. TANC, MID, SC and NCPA object to the way this provision would interact with the cost shift caps, but do not object if cost shift caps are eliminated. Likewise, with the elimination of the cost shift caps, Vernon is willing to withdraw its opposition to the treatment of high voltage facilities grid wide.
   

364.
As discussed more fully in Section III, supra, it is the determination of the undersigned Presiding Judge that even the most aggressive projection of cost shifts under the TAC would equal only a small percent of the overall cost of electricity and would not result in rate shock to ratepayers, that the proposed cost shift caps have been ineffective as an inducement for ETCs to join the ISO, and that the proposed cost shift caps should be eliminated on a prospective basis.  Given these findings, the objections of TANC, MID, SC and NCPA to the immediate inclusion of new high voltage facilities in the grid wide component of the high voltage access charge have been addressed.  Accordingly, it is the determination of the undersigned Presiding Judge that the immediate inclusion of new high voltage facilities in the grid wide component of the high voltage access charge does not discriminate against any PTO class, serves valid policy purposes, and is hereby adopted as proposed.

F.
FTRs
1. Treatment of Old PTOs and New PTOs in Section 9.4.3 

365.
Section 9.4.3 of the ISO Tariff, as proposed by Amendment No. 27, provides that, during the ten-year transition period (or a shorter period representing the term of an existing contract), a new PTO that converts existing rights to ISO transmission service will receive FTRs represented by those rights directly, without the necessity of participating in the ISO’s FTR auction.  As Staff witness Patterson has noted, the Commission has already approved this proposal.  Ex. S-5 at 41:7-16.  In the May 31, 2000 order in this proceeding, the Commission stated:

Generally, we find that the ISO’s proposed treatment of FTRs is reasonable.  As explained by the ISO, the proposal to exempt new Participating TOs from the auction process during the transition period is a feature that has been offered as an inducement to encourage participation in the ISO.  The proposal will afford new Participating TOs protection against cost increases during the transition period.

Cal. Indep. Serv. Operator Corp., 91 FERC ¶ 61,205 at 61,726 (2000).

366.
Further, as the ISO noted in Section I of its Reply Brief, the Commission has explicitly rejected arguments that the ISO’s FTR proposal is unduly discriminatory:

Regarding [SCE’s] and Enron’s rehearing request concerning possible discriminatory treatment, we find that the ISO’s [FTR] proposal is not unduly discriminatory but a balance of incentives intended to encourage other transmission owners to join the ISO.
Cal. Indep. Sys. Operator Corp., 104 FERC ¶ 61,062 at P 29 (2003)(brackets added by the ISO).

367.
The undersigned Presiding Judge therefore finds that, consistent with the Commission’s prior order, the Section 9.4.3 treatment of FTRs for new PTOs is just, reasonable, and not unduly discriminatory.
2. Netting of Usage Charges against Usage Charges revenues associated with FTRs received under Section 9.4.3

368.
The ISO proposes in Amendment No. 49 to revise the definition of Transmission Revenue Credit and Net FTR Revenue such that the recipients of Section 9.4.3 FTRs must credit against their Transmission Revenue Requirement the positive difference between the usage charges paid and the congestion revenue received for each hour.  This revision ensures that the new PTOs receive the full benefit of the hedge against congestion that is provided by Section 9.4.3 FTRs, but not more than that amount.  Challenges that the proposed change is an unreasonable limitation on the ability of new PTOs to credit ISO transmission charges against FTR revenues are simply not consistent with the limited purpose of Section 9.4.3 FTRs and are unpersuasive.
  

369.
Further, it is the determination of the undersigned Presiding Judge that it is just, reasonable and not unduly discriminatory that the provision of FTRs to new PTOs under Section 9.4.3 terminate at the earlier of the end of the transition period or termination of an existing contract. This determination is consistent with the Commission’s finding on this issue:

With respect to the ISO’s proposal that the FTRs be limited to lesser of the ten-year transition period or the life of the contract if its term is less than ten years, we find that this proposal is also reasonable.  The holders of contract rights that become new Participating TOs must recognize that this election will fundamentally change their current status, and consistent with that change, the new Participating TOs should have to participate in the auction process for the purchase of FTRs in the same manner as the original Participating TOs after the transition period.

3. Provision of FTRs to New PTOs under Section 9.4.3 and termination 

370.
Proposed Section 9.4.3 provides that a new PTO will be provided FTRs commensurate with the transmission capacity that it places under the ISO’s operational control.  Under proposed Section 4.5 of Schedule 3 of Appendix F, in making that determination, the ISO will consider the amount of contracted transmission capacity, the firmness of the contracted transmission capacity, and other characteristics of the contracted transmission capacity to determine the amount of FTRs.  These provisions provide potential new PTOs and other market participants with notice of the factors that the ISO will consider,
 while providing the ISO some flexibility in negotiating the number of FTRs with potential new PTOs. 

371.
The record supports a finding that due to significant differences in individual existing contracts, the ISO requires a degree of flexibility in determining the appropriate number of FTRs to award under Section 9.4.3, and that this degree of flexibility plays a significant role in ensuring the Section 9.4.3 allocation of FTRs fulfills its purpose as an inducement to expanded participation in the ISO.  However, to ensure that market participants have a full opportunity to litigate the proposed award of FTRs, the ISO’s tariff should be amended to require the ISO to file the proposed award with the Commission simultaneously with an amendment to the Transmission Control Agreement regarding each new PTO.  The ISO has been directed by the undersigned Presiding Judge to file such an amendment, and has stated that it has no objection to doing so.
  


4. Amendment No. 27 and the methodology for the allocation of FTRs pursuant to Section 9.4.3 

372.
As previously explained, Section 9.4.3 FTRs are designed to provide new PTOs a financial hedge against usage charges that they would not have paid under their existing contracts
 (as well as a limited scheduling priority), and were never intended to confer a benefit beyond this particular and limited purpose.
  Section 9.4.3 serves to emulate the status quo during the transition period.  The ISO has not proposed to award FTRs to new PTOs in connection with new high voltage facilities and has no objection to clarifying Section 9.4.3 to make this clear.  The ISO is hereby directed to do so.  The Commission’s Order only approved an award to FTRs at the time of the execution of the TCA, and nothing presented in this record supports a different result.  The award of Section 9.4.3 FTRs to new PTOs who construct new high voltage facilities  would be inconsistent with the limited purpose of Section 9.4.3 FTRs—to confer an initial inducement to ISO participation—and may unduly discriminate against the OPTOs.

5. FTRs and allocation pursuant to Section 9.4.3

373.
SCE witness Cuillier has pointed out that the formula for disbursement of usage charge revenues to FTR holders and PTOs included in ISO Tariff Section 7.3.1.6 fails to account for a situation where a new PTO has been provided Section 9.4.3 FTRs over an interface owned jointly with another PTO not entitled to Section 9.4.3 FTRs (i.e. an OPTO).
  Because the new PTO holds Section 9.4.3 FTRs for all of its capacity at the interface, it will be fully compensated in the initial disbursement of usage charges to FTR holders (or by sales revenue if it sells the FTRs).  Consequently, in this circumstance, the new PTO should not participate in the disbursement of usage charges based on capacity for which the ISO has not issued FTRs.
  The ISO supports the revisions to ISO Tariff Section 7.3.1.6 proposed by SCE witness Cuillier that appropriately clarify this point;
 accordingly, the undersigned Presiding Judge has directed the ISO to amend Section 7.3.1.6 consistent with the amendment proposed by SCE witness Cuillier.

374.
In addition to the proposed change to the crediting process for Section 9.4.3 FTRs, discussed supra, SCE witness Cuillier has proposed to revise the definition of Transmission Revenue Credit in two respects that the ISO agrees are necessary.
  The proposed revisions would, consistent with the treatment adopted for new PTOs,
 account for the two roles of OPTOs as transmission owners and load serving entities.  In their role as load serving entities, OPTOs may choose to purchase FTRs that earn usage charge revenue that is not appropriately reflected in the Transmission Revenue Credit, as would be the case for usage charge revenues obtained in their role as PTO.
  These dual roles can also apply to new PTOs.  The proposed revisions would make this explicit, achieve consistency in the text applicable to original and new PTOs, and thereby avoid confusion.  The ISO supports such a revision to the definition of Transmission Revenue Credits in order to appropriately clarify the treatment of Section 9.4.3 FTRs in the ISO Tariff.  Accordingly, the undersigned Presiding Judge has directed the ISO to amend the definition of Transmission Revenue Credit consistent with the recommendation of SCE witness Cuillier set forth supra.  
375.
As previously discussed, the undersigned Presiding Judge has directed the ISO to revise the definition of Transmission Revenue Credit in order to appropriately clarify the treatment of Section 9.4.3 FTRs in the ISO Tariff and to recognize the difference between the revenues which flow to the PTO and the FTR holder.  Specifically, the definition of Transmission Revenue Credit will be revised to (1.) reflect the fact that Original Participating TOs often have two roles, Transmission Owner and Energy supplier and (2.) address the subtraction of “any charges attributable to the Participating TO (but not those attributable to the FTR Holder) pursuant to Section 7.3.1.7.”
G.
Treatment of Existing Contracts

1.  The ISO’s Transmission Access Charge and in-kind reliability support provided under Existing Contracts 

376.
Conversion of ETC rights to the ISO applies only to transmission, not other services.  ISO Initial Brief at 57.  Issues pertaining to non-transmission related services and costs associated with a specific PTO/Scheduling Coordinators should be resolved through contract negotiations with that PTO/Scheduling Coordinator or in a separate docket at the Commission.
  As to those non-transmission related services and costs, they are not relevant to the TAC and, therefore, are outside the scope of this proceeding.

2.  The ISO’s Transmission Access Charge proposal and entities who would become New PTOs through conversion of Existing Contracts alone

377.
There is no basis in Commission precedent to require the ISO to adopt SWP’s proposed changes to the TAC solely to accommodate SWP, including both the proposed tariff amendments and alternate forms of relief that SWP has requested, as discussed more fully in the body of this decision.  While the ISO encourages parties to work together to accommodate a new PTOs’ concerns once the new PTO has joined the ISO, it does not seem reasonable to require the ISO to make such allowances unilaterally in anticipation of a specific entity becoming a PTO.
  See, e.g., Cal. Indep. Sys. Operator Corp., 103 FERC ¶ 61,260 at P 13 (2003)(rejected ISO proposal for broad tariff language to accommodate WAPA, finding generally that exceptions to TAC methodology should be made in context of specific New PTOs request to join the ISO). 

378.
In sum, SWP has not met its burden of showing that the TAC is unjust, unreasonable, or unduly discriminatory.  To the extent that SWP is entitled to compensation for costs that it pays for transmission services under its ETC, the TAC would address SWP’s concerns if it were to become a new PTO because SWP could then claim those expenses as part of its TRR.  Tr. 2305:10 – 14.  

H.
High-Low Split

379.
The record evidence supports a finding that, with the exception of the ISO’s proposed allocation of step down transformer costs, the ISO’s proposed methodology for splitting costs between HV and LV is reasonable.  The undersigned Presiding Judge concurs with, and hereby adopts, Staff’s view that, except for the ISO’s proposed allocation of step down transformer costs, the ISO proposal balances certainty, understandability, and administrative ease.  Ex. S-1 at 4:13 – 16.  However, as Staff correctly points out, the ISO’s proposal to allocate transformer costs 50 percent to the HVTRR and 50 percent to the LVTRR, when the PTO does not have the TRR information on a voltage basis, is arbitrary and inconsistent with cost causation principles. Therefore, the ISO proposal is unjust and unreasonable.  Likewise, for the reasons set forth in Staff’s Initial Brief at pages 62-65, PG&E’s proposal to include all “system interconnections,” including low voltage system interconnections, is not supportable and has been rejected.

380.
On the other hand, Staff’s alternative proposal - that where there is insufficient revenue requirement information available to allocate step down transformer costs between HVTRR and LVTRR, these costs should be allocated in the same manner as other substation facilities - reasonably reflects the relative investment of transmission owners in high voltage and low voltage facilities and is consistent with the ISO’s allocation procedures for other substation facilities.  Tr. 2710:20 – 2712:16.  Staff’s proposal has, therefore, been adopted.  However, the undersigned Presiding Judge shares the EOB’s concerns regarding a retroactive application of this alternative approach to the parties in this proceeding, and finds that Staff’s proposal should be applied prospectively.  EOB Initial Brief at 49.
  Furthermore, these procedures must be included in the ISO Tariff.  PG&E and Staff are in agreement on this point and the ISO has stated that it does not object to such a change in its tariff.
  Accordingly, the ISO has been directed to incorporate these procedures into the ISO Tariff.  

I.
Time-of-Use Rates

381.
The ISO’s TAC proposal, with its flat MWh-based methodology, is just, reasonable and not unduly discriminatory without employing the time-of-use or coincident peak rate methodologies for which SWP and SWC argue.  As discussed above, SWP and SWC advance numerous arguments in support of alternative methodologies to that which the TAC already employs.  These two methodologies may be economically efficient and send the right price signals
 in the right environment.  However, the ISO, Staff, and various parties defend the ISO’s current TAC methodology as just, reasonable, and not unduly discriminatory,
 and SWP and SWC do not succeed in showing otherwise.
  

382.
The ISO has not yet converted to locational marginal pricing, and the current ISO pricing structure is unlike most other RTOs and ISOs.  This distinction is particularly important because as discussed above, the Commission has already approved the ISO’s flat MWh-based rate methodology.  Pacific Gas & Elec. Co., 80 FERC ¶ 61,128 at 61,429-30 (1997).  Until such time as the Commission approves a locational marginal pricing system, the ISO’s current framework is just, reasonable, and not unduly discriminatory.  It satisfies the transmission pricing and cost causation principles, and sends the appropriate price signals.  Id.

383.
The Commission has already approved the flat MWh-based rate methodology as just, reasonable, and not unduly discriminatory;
 thus, extended discussion of this issue is moot for the purposes of this proceeding at this time.  As previously discussed, SWP and SWC have presented strong arguments in favor of their methodology.  Staff points out that whether or not SWP and SWC might have a more efficient economic analysis, the TAC proposal is the one at issue before the undersigned; thus, it would be inappropriate to consider those arguments at this time in this proceeding given the Commission’s previous determination regarding the ISO’s pricing methodology.  Staff Initial Brief at 67.  The undersigned Presiding Judge concurs.  

J.
Guidelines for Economic Benefit Analysis
384.
Although it appears that the ISO does not object to filing with the Commission both the guidelines for determining the need for economically driven projects and tools developed for implementing the guidelines, ISO witness Le Vine suggested that the guidelines would not be filed until the guidelines are successfully tested by completing the evaluation process on a proposed transmission project.  Tr. 396:24 – 397:25.  Because no transmission project is presently subject to ISO review, it is unknown approximately when the guidelines and implementation tools will be completed and filed.  Tr. at 396:13 – 397:25.  For the most part, the undersigned Presiding Judge concurs with Staff’s position on this issue.
  The ISO has been directed to make an informational filing of proposed or tentative guidelines within 180 days, or within 30 days of determining that a transmission project has become subject to ISO review if that date is triggered first. Further, the ISO has been directed to file the guidelines as an amendment to its tariff once they are final.  

K.
Definitions

1.  Definition of PTO Service Area

385.
All parties that have addressed this issue agree that it has been resolved by stipulation, which led to withdrawal of SCE’s testimony on the subject.  Tr. 2252:18 – 2254:21; Tr. 2344: 6 – 12.  On March 9, 2004, the ISO submitted for filing an amendment to the ISO Tariff to provide for  a new term, “PTO Service Territory” (which replaces the recently implemented term, “PTO Service Area”), and clarifies certain related provisions. This filing is in fulfillment of a stipulation the ISO offered during the hearing.  The ISO originally proposed a revised definition of “PTO Service Area” in Amendment No. 49 to the ISO Tariff, which the Commission assigned Docket No. ER03-608.  The ISO considered the new term necessary in order to implement the ISO’s transmission Access Charge, which is currently being considered in this Docket (i.e. Docket Nos. ER00-2019-006, et al.).   Interveners raised a number of concerns in protests and testimony about its implications to other parts of the ISO Tariff.  The parties agreed at hearing to a stipulation deferring the matter to a separate future filing.  With its March 9, 2004 filing—duly authorized by the ISO Board prior to the filing of Amendment 49 and reconfirmed with the ISO Board on February 26, 2004, to effectuate these current changes—the ISO has fulfilled the terms of that stipulation.

2.  Definition of Transmission Revenue Credit and Opinion No. 458

386.
The undersigned Presiding Judge concurs with the position of the ISO, SCE and PG&E that requiring the definition of Transmission Revenue Credit in the ISO Tariff to be revised in this docket, before the Commission has had the benefit of the appellate court’s decision on Opinion No. 458, could create confusion and would be premature.  

L.
Issues Resolved By Stipulation
1. Definition of Gross Load 
387.
As discussed in the “Order Confirming Rulings,” issued by the undersigned Presiding Judge in this proceeding on October 9, 2003 (“October 9 Order”), the CAC/EPUC, the ISO, and SCE submitted an unopposed joint stipulation related to the definition of Gross Load as that definition pertains to retail customer load served by generation that is located on the customer’s site or provides service to the customer’s site through arrangements as authorized by Section 218 of the California Public Utilities Code.  The undersigned Presiding Judge has approved and adopted the stipulation and the ISO has been directed to modify its Tariff accordingly. Effective as of January 1, 2001, the new definition to be reflected on ISO Tariff Sheet No. 319 is:

Gross Load: 
For the purposes of calculating the transmission Access Charge, Gross Load is all Energy (adjusted for distribution losses) delivered for the supply of Loads directly connected to the transmission facilities or Distribution System of a UDC or MSS, and all Energy provided by a Scheduling Coordinator for the supply of Loads not directly connected to the transmission facilities or Distribution System of a UDC or MSS.  Gross Load shall exclude Load with respect to which the Wheeling Access Charge is payable and the portion of the Load of an individual retail customer of a UDC, MSS, or Scheduling Coordinator that is served by a Generating Unit that:  (a) is located on the customer’s site or provides service to the customer’s site through arrangements as authorized by Section 218 of the California Public Utilities Code; and (b) secures Standby Service from a Participating TO under terms approved by a Local Regulatory Authority or FERC, as applicable, or can be curtailed concurrently with an outage of the Generating Unit serving the Load.  Gross Load forecasts consistent with filed TRR will be provided by each Participating TO to the ISO.

2.  The ISO’s treatment of Metered Subsystems 

388.
The ISO represents in its Initial Brief and MID represents in its Reply Brief that the parties have agreed upon a stipulation, which provided generally that issues concerning the treatment of Metered Subsystems were not at issue, and would not be determined, in this proceeding.  ISO Initial Brief at 89; MID Reply Brief at 28.  No party opposes this stipulation.  The undersigned Presiding Judge has approved and adopted the stipulation, attached to this Initial Decision as Exhibit J-1.

M.
Amendments to the TAC To Be Prospective Only
389.
The undersigned Presiding Judge recommends that the Commission adopt the findings and conclusions contained herein insofar as they may involve a change to the TAC as currently filed prospectively only. The TAC is currently in effect and has been since the City of Vernon joined the ISO, effective January 1, 2001, and thereby triggered the process of blending the Participating TOs’ Transmission Revenue Requirements in accordance with the framework set forth in Amendment No. 27.  Thus, the TAC’s 10% per year blending of existing high voltage TRRs began January 1, 2001.  By January 1, 2004 the blending will have reached 40%.  The assorted transition features have been in effect for three years.  The costs of new high voltage facilities are now being shared 100% by all loads on the ISO Controlled Grid.  While the TAC clearly should not contain provisions which are unjust and unreasonable as they are applied today, and as they may be effective in the next few years,
 the record reflects that as a result of many factors both internal and external to the ISO’s current TAC proposal, the near-term effects of the TAC will be much more modest than the Commission and the parties contemplated at the time of the hearing order.  Certainly, the impact of the TAC to date has been relatively modest and supports a recommendation that further modifications to the TAC be made only prospectively. 

ORDER

IT IS ORDERED, subject to review by the Commission on exceptions or on its own motion, as provided by the Commission's Rules of Practice and Procedure, that within thirty days of the issuance of the Final Order in this proceeding, all parties shall take appropriate action to implement all the rulings in this decision.  All arguments made by the participants, which have not been discussed and/or adopted by this decision have been considered and are rejected. 

Bobbie J. McCartney

Presiding Administrative Law Judge

� All parties and Commission Staff have either joined in or do not oppose this Joint Statement of Procedural History.





� Capitalized terms not otherwise defined are used in the sense given in the Master Definitions Supplement, ISO Tariff Appendix A.





� Subsection 9600(a)(2)(A) of California's A.B. 1890 required the ISO to recommend a new rate methodology within two years after commencement of operations.  Exh. MID-3; see also Pacific Gas & Elec. Co., et al., 77 FERC ¶61,204 at 61,827 (1996).  





� Pacific Gas & Elec. Co., 81 FERC ¶ 61,122 (1997).





� The ISO began developing an Access Charge methodology in December 1998.  Ex. ISO-1 at 29.  For a year the ISO conducted a stakeholder process.  Id. at 30–32.  The stakeholder group could not reach a consensus.  On October 28, 1999, the ISO Board appointed a TAC Negotiating Group (id. at 47), which consisted of 2 representatives from the End Users, 2 representatives of the Original PTOs and 2 representatives of the potential new PTOs.  Id. at 49; The TAC Negotiating Group submitted a proposal to the ISO Board, which was further refined by the End-Use Customer representatives.  Ex. ISO-1 at 18, 56; Ex. ISO-2.  Ultimately, the ISO Board approved Amendment No. 27.  Ex. ISO-2.





� High voltage transmission facilities are those transmission facilities in the ISO controlled grid that operate at 200 kV and above.





� In July 1999, the City of Pasadena which was initially its own control area became part of the ISO control area and is part of the East Central TAC area.





� California Department of Water Resources, California Electricity Oversight Board (“CEOB”), California Manufacturers and Technology Association, California Municipal Utilities Association (“CMUA”), California Power Exchange Corporation, Calpine Corporation (“Calpine”), Cities of Anaheim, Azusa, Banning, Colton and Riverside (“Southern Cities”), Cities of Redding, Santa Clara and Palo Alto and the M-S-R Public Power Agency (“Cities/M-S-R”), City of Burbank (“Burbank”) , City of Roseville, City and County of San Francisco (“San Francisco”), City of Vernon (“Vernon”) , Cogeneration Association of California and Energy Producers and Users Coalition (“CAC/EPUC”) , Duke Energy Trading & Marketing, L.L.C., Enron Energy Services, Inc., Glendale Water and Power Department (“Glendale”), Independent Energy Producers Association, Lassen Municipal Utility District (“Lassen”), Los Angeles Department of Water and Power (“LADWP”), The Metropolitan Water District of Southern California (“MWD”) , Modesto Irrigation District (“MID”), Northern California Power Agency (“NCPA”) , Pacific Gas and Electric Company (“PG&E”) , Sacramento Municipal Utility District (“SMUD”) , Sempra Energy, Southern California Edison Company (“SCE”), Southern Energy California, L.L.C., Southern Energy Delta, L.L.C. , Southern Energy Potrero, L.L.C. , State Water Contractors , Transmission Agency of Northern California (“TANC”), Trinity Public Utility District, Turlock Irrigation District (“Turlock”), Utility Reform Network, (“TURN”), Western Area Power Administration (“WAPA”), Williams Energy & Marketing Company (“Williams”).  Imperial Irrigation District (“IID”) filed a Motion to Intervene Out-of-Time on June 30, 2000.  Untimely motions to intervene were filed by Dynegy Power Marketing, Inc., the U.S. Department of Energy Oakland Operations Office and the California Large Energy Consumers Association.  The California Department of Water Resources in the course of the proceedings has indicated that the interests represented are those of the function known as the California Department of Water Resources - State Water Project (“SWP”).





Notices of withdrawal from the proceeding were provided to the Commission by LADWP (January 15, 2003), Turlock (January 23, 2003), Glendale (January 28, 2003), Burbank (January 28, 2003), IID (January 30, 2003), SMUD (January 27, 2003), and City of Redding (February 2, 2003).


� The parties convened under the auspices of Settlement Judge procedures on July 12–13 & 14, 2000; August 10–11, 2000; November 2–3, 2000; December 11–12, 2000; March 7–8, 2001; April 5–6, 2001; June 20–21, 2001; August 27–28, 2001; October 25–26, 2001 and October 31, 2002.  The Chief Judge filed interim Progress Reports on August, 28, 2000; November 30, 2000; January 29, 2001; March 38, 2001; June 7, 2001; August 9, 2001; October 18, 2001; December 18, 2001; March 6, 2002; May 6, 2002; July 18, 2002 and September 30, 2002.  On November 2, 2000, the Chief Judge permitted the late intervention of the City of San Diego.





� By order issued April 19, 2001, the Commission granted clarification, upon request of SWP, that “the issues relating to the appropriate rate design of the [L]ow [V]oltage [A]ccess [C]harge for each Participating Transmission Owner are to be addressed in the proceeding established in Docket No. ER01-831-000, et at [sic].”  Cal. Indep. Sys. Operator Corp., 95 FERC ¶ 61,090 at 61,268 (2001).


� The following parties filed timely unopposed motions to intervene and comments or protests:  SWP, CMUA, Southern Cities, Cities of Santa Clara and Palo Alto, Vernon, CAC/EPUC, MWD/State Water Contractors (“SWC”), MID, NCPA, PG&E, SDG&E, SCE, TANC, WAPA, and Williams.  The following parties filed timely unopposed motions to intervene that raised no substantive issues:  CEOB; Dynegy, El Segundo Power, LLC, Long Beach Generation LLC, Cabrillo Power I LLC and Cabrillo Power II LLC.  On April 2, 2003, the San Francisco filed an untimely motion to intervene that raised no substantive issues.


� SCE Initial Brief at 3 – 5, citing Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 (2000) mimeo at 6, 11-15; Cal. Indep. Sys. Operator Corp., 104 FERC ¶ 61,062 at PP 29, 41 (2003).  





� See, e.g., Tr. 1456:17-1457:14 (acknowledged that monetary benefits to new PTOs are “substantial”); SCE-47 at 7 (internal City of Banning Memorandum recognized that joining the ISO would likely produce “substantial benefits”); SCE-49 at 5 (same for City of Anaheim); SCE-48 at 2 (estimated benefits of $5-10 million per year for Riverside with total TRR of $19 million).





� 16 U.S.C. §§ 824d - 824e (2003).  





� “Complex” Consolidated Edison v. FERC, 165 F.3d 992 (D.C. Cir. 1999)(“’Complex’ Edison”).  See City of Winnfield v. FERC, 744 F.2d 871, 875 (D.C. Cir. 1984)(“City of Winnfield”) citing FPC v. Sierra Pacific Power Co., 350 U.S. 348, 350-51 (1956); Kansas Cities v. FERC, 232 U.S. App. D.C. 379 (D.C. Cir. 1983).





� City of Winnfield, 744 F.2d at 875.





� Algonquin Gas Transmission Co. v. FERC, 948 F.2d 1305, 1313 (D.C. Cir. 1991).





� Transcanda Pipelines Ltd. v. FERC, 24 F.3d 305 (D.C. Cir. 1994).





� Under Section 205, the proponent of the rate, charge or classification bears the burden of proof.  In a Section 206 matter, the party seeking to change the rate, charge or classification has a dual burden -- it must first provide substantial evidence that the existing rate is unjust, unreasonable or unduly discriminatory, and then demonstrate through substantial evidence that the new rate is just, reasonable and not unduly discriminatory.  FPC v. Sierra Pacific Power Co., 350 U.S. 348 (1956).





� “Complex” Edison, 165 F.3d at 1007-009.  Accord, City of Winnfield, 744 F.2d at 871.





� City of Winnfield, 744 F.2d at 875. 





�  Id.





� Promoting Wholesale Competition Through Open Access Non-discriminatory Transmission Serv. by Pub. Utils.; Recovery of Stranded Costs by Pub. Utils. and Transmitting Utils., Order No. 888, 61 Fed. Reg. 21,540 (May 10, 1996), FERC Stats. & Regs. ¶31,036 (1996), order on reh’g, Order No. 888-A, 62 Fed. Reg. 12,274 (March 14,1997), FERC Stats. & Regs. ¶31,048 (1997), order on reh’g, Order No. 888-B, 81 FERC ¶61,248 (1997), order on reh’g, Order No. 888-C, 82 FERC ¶61,046 (1998), aff’d in part, remanded in part, Transmission Access Policy Study Group, et al. v. FERC, 225 F.3d 667 (D.C. Cir. 2000), aff’d sub nom., NY v. FERC, 122 S.Ct. 1012 (2002).


� The New PJM Companies, 105 FERC ¶ 61,251, at P 60 (2003); Midwest Indep. Transmission Sys. Operator, Inc., 100 FERC ¶ 61,292 (2002), reh’g denied, 102 FERC ¶ 61,143, at P 13 (Feb. 5, 2003); Regional Transmission Organizations, Order No. 2000, 65 Fed. Reg. 809 (Jan. 6, 2000), FERC Stats & Regs. ¶ 31,089, order on reh’g, Order No. 2000-A, 65 Fed. Reg. 12,088 (Feb. 25, 2000), FERC Stats. & Regs. ¶ 31,092, petitions for review dismissed, Pub. Util. Dist. No. 1 of Snohomish County, Wash. v. FERC, 272 F.3d 607 (D.C. Cir. 2001).  





� Pacific Gas & Elec. Co., 81 FERC ( 61,122 (Oct. 30, 1997). See also Inquiry Concerning the Commission’s Pricing Policy for Transmission Services Provided by Public Utilities Under the Federal Power Act; Policy Statement, FERC Stats & Regs 1991-1996, Regulation Preambles ¶ 31,005, at 31,143 (Oct. 26, 1994) (welcomed marginal-type pricing to provide enhanced price signals; recognized that rates that reflect cost causation may differ among customers without compromising comparability).





� Incentive Ratemaking for Interstate Natural Gas Pipelines, Oil Pipelines, and Electric Utilities, 61 FERC ( 61,168 at 61,596 (1992).





� Interstate Natural Gas Pipeline Rate Design, 48 FERC ( 61,122 at 61,442 (1989).


� Interstate Natural Gas Pipeline Rate Design, 47 FERC ( 61,295 at 62,053 (1989). 





� W. Res. Inc. v. FERC, 9 F.3d 1568, 1574 (D.C. Cir. 1993).





� S. Ga. Natural Gas Co., 73 FERC ( 61,354 (1995); Tenn. Gas Pipeline Co., Opinion 406, 76 FERC ( 61,022 at 61,097-98 (1996).  





� Cal. Indep. Sys. Operator Corp., 103 FERC ¶ 61,114 at P 26





� The Commission rejected two features of the Amendment No. 27 ISO Tariff, a Revenue Review Panel whose decisions could not be appealed to the Commission and the Buy-Down provision.  Cal. Indep. Sys. Operator Corp., 91 FERC at 61,723-24, 61,727-28 (2000).  In its Order on Rehearing concerning Amendment No. 27, California Indep. Sys. Operator Corp., 104 FERC ¶ 61,062 (2003), the Commission did not reinstate either of those provisions.  Id. at PP 17-21, 42-47.





� In the May 31, 2000 Order in this proceeding, the Commission stated: “We find generally that the two-tiered rate approach [for the Low Voltage Access Charge and the High Voltage Access Charge] is reasonable.  This evolution in rate design away from the utility-specific zone to a high voltage grid wide methodology ensures a uniform grid wide rate.”  Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,722 (2000)(footnote omitted)(brackets added).





� The overall rates charged in the TAC are derived from the Transmission Revenue Requirements (“TRRs”) of the individual Participating Transmission Owners (“PTOs”).  This docket evaluates tariff provisions implementing the allocation of combined revenue requirements among the PTOs.


�  See SWP Initial Brief at 9 citing S. Ga. Natural Gas Co., 73 FERC  ¶ 61,354 (1995); Tenn. Gas Pipeline Co., 59 FERC ¶ 61,045 (1992).


� Ex. PGE�1 at 22:2 – 10, 22:31 – 23:30; Tr. 739:9 – 15.





� Ex. ISO-23 at 3:4 – 5; Ex. ISO-26 at 11:10 – 12; Tr. 1276:11 – 21.


� Tr. 1335:10-20. 





� See Testimony of Deborah A. Le Vine, at 22, attached as Ex. 3 to the ISO’s Amendment 27 filing.





� Tr. 1244:20 – 1249:4.


� Ex. ISO -23 at 4:4 – 7 (brackets added).


� Pacific Gas & Elec. Co., 55 FERC ¶ 61,257 (1991) (evaluated transmission rate increase without regard to impact on retail rates of Western Area Power Association customers).





� Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,725 (2000).





� Staff counters this argument by emphasizing that the Commission’s directive in this case is the authority that the undersigned will follow in this case, and that a better forum to address that argument might be at the level of the Commission or an appellate court.  Staff Reply Brief at 20.





� Ex. S-5 at 18:19 - 19:1.





� If the cost shift cap is not exceeded, only the OPTOs will pay the charge, as applicable. Id. at 19:1 – 6.


� According to the Staff, the calculated rate impacts on end use customers are significantly less than 1% of the total monthly bill on average. Ex. S-5 at 28:21 – 30:2; Ex. S-13.





� As SDG&E witness Lucero pointed out in his testimony, if the LADWP and other GEs do not join, the overall impact over a four-year period ranges from 0.40% to 0.52%.  Ex. SDGE-2 at 12:16.  





� Tr. 454:1 – 3.





� Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,725 (2000).  





� Id.


  


� Id.


  


� Id.


  


� Id.  





� Staff Reply Brief at 14-15 (discussing that the transition period in GridFlorida was five years, Westconnect involved a transition period of about six years, and Alliance Companies involved a transition period of less than two years).  


� SDG&E cites support from precedent that the Commission cites in its May 31, 2000 Order in this proceeding while discussing the transition charge.  New England Power Pool and Mass. Mun. Wholesale Elec. Co., 83 FERC ¶ 61, 045 (1998), reh’g denied, 95 FERC ¶61,074 (2001).





� Staff Initial Brief at 26.  





� To support its position, Staff cites an example, TransElect, whose new facilities will be rolled in grid wide; Staff states that admittedly TransElect is something of a special case in that the OPTOs do not seem to object to paying 97% of its TRR.  In addition, Staff cites SC witness Daniel, who testified that if SC were to go ahead and add new transmission facilities, those facilities would immediately be included in the grid wide rate.  Tr. 1796:25 - 1797:6.  





� Vernon Reply Brief at 41.


� Ex. TNC-21 at 22.  





� ISO witness LeVine discussed the distinction between FTRs and CRRs, as they are known in MD02, at Tr. 487:13 – 488:18, 490:6 – 24.


� See TNC-8.  In the White Paper, entitled “Wholesale Power Market Platform,” the Commission states that:  “FTRs protect customers from the costs of congestion….  We will not require auctions of these rights….  In the Final Rule, for RTOs or ISOs that have not already addressed this issue, these rights would be allocated according to existing contracts and existing service arrangements in order to hold customers harmless.”  Id. at 10.


� Ex. SWP-72 at 64:23 – 65:10; Ex. TNC-1 at 36:17 – 3 8:3.





� Ex. ISO-1 at 82:7-18.  Ms. Le Vine noted the ISO’s agreement (Ex. ISO-33 at 27:1-3) with SCE on this point. See also Ex. SCE-13 at 27.


� Staff states that it appears that the parties who would lengthen the transition period for the purpose of imposing a cost shift cap have not proposed to similarly lengthen it for purposes of exempting new PTO’s from the FTR auction.





� Staff counters this assertion in its reply brief by stating that the Commission has already approved the current FTR proposal as reasonable.  Staff Reply Brief at 30, citing Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,726 (2000).  SCE also counters SWP’s assertions that unlike PG&E, SWP would have continued obligations under its ETC after conversion if it joined the ISO.  SCE Reply Brief at 39.


� Ex. ISO-33 at 24:5-8.  





� Id. at 24:15-19.


� Ex. ISO-1 at 82:7 – 18.  Ms. Le Vine noted the ISO’s agreement (Ex. ISO-33 at 27:1 – 3) with SCE on this point.  See also Ex. SCE-13 at 27.





� Id.


� This is as opposed to Amendment No. 27, where overall recovery could be limited by the cost shift caps.





� These criteria are the megawatt, the firmness, the term of the existing contract right, what path they're on, and then any other operating characteristics.  Tr. 692:20 - 693:5.


� See SCE-1 at 32:29 – 33:15.  





� Id.  





� See Ex. ISO-33 at 22:19 – 23:10, Ex. SCE-1 at 33:17 – 34:12.





� As discussed above, SCE has already countered the first scenario that TANC discusses here.  Staff adds regarding TANC’s second scenario that if a line were operating above its rated capacity, then that would reduce congestion rather than produce excess congestion.  Staff Reply Brief at 34.  





� This argument is fleshed out in SCE witness Cuillier’s testimony that new PTOs should not receive allocations of such residual usage charge revenues as a result of their status as TOs because they receive Section 9.4.3 FTRs at the transmission interfaces.  Ex. SCE-1 at 32:24 – 34:11.





� Ex. VER-13 at 25.  SCE counters that which PTO receives the revenues to credit its TRBA could have differing impacts on the ultimate TAC areas, particularly where the co-owning PTOs are in different TAC areas, and where the cost shift caps have been reached.  SCE Reply Brief at 38.  





� Ex. ISO-33 at 21:21 – 22:11.





� See Ex. ISO-33 at 22:7 – 9.  See City of Vernon, 102 FERC ¶ 63,009 (2003), aff’d, 102 FERC ¶ 61,141 (2003).





� See Ex. ISO-33 at 21:21 – 22:11, Ex. SCE-1 at 30:7 – 31:12.


� The proposed change is described in detail at Ex. SCE-1 at 31:17 – 32:20.  





� Cal. Indep. Sys. Operator Corp., 97 FERC & 61,151 at 61,659 (2001).





� The next section will address some of SWP’s creative requests for compensation for its services.





� Staff Initial Brief at 57.  


� Staff Initial Brief at 57.  


� The proposed modification reads:  





3.1.4 The ISO shall exempt a non-electric utility, which owns and operates no transmission facilities, seeking to become a new PTO solely through conversation of contractual Entitlements that meet the criteria in Section 3.1 above, from the requirements to develop a Transmission Revenue Requirement, a Transmission Revenue Balancing Account, a tracking account, or a Transmission Owner tariff.  In such circumstances, the non-electric utility will, having so amended its Existing transmission Contract(s), pay only one Transmission Access Charge directly to the ISO, provide Net FTR Revenue credits directly to the ISO, but will not receive Wheeling revenues. 





SWP-72 at 69:6-16.





� For example, in lieu of unbundling, SWP requests that it be provided proportionally greater FTRs to compensate it for the subject services, citing California Indep. Sys. Operator Corp., 102 FERC ¶ 61,278 (Mar. 12, 2003)(amended ISO Tariff).  


�  That methodology is described in PGE�2 at Ex. 10:22 – 11:18.  





�  In Trial Staff witness Gross’ words “this procedure is critical to the TAC methodology.  This Commission in order to perform its duties must review and explicitly approve or accept such procedures.  Additionally, for clarity and ease of reference to anyone taking service under the ISO Tariff, these procedures should be contained within the ISO Tariff.”  Ex. S�1 at 7:1 – 9.





�  Ex. S�1 at 16:10 – 17:4.





� Ex. SWP-8B at 23 – 28.


� Similarly, although SWP states that it prefers its purpose test, it is willing to accept the Staff alternative.





� Ex. PGE�2 at 9:11 – 25. In Trial Staff witness Gross’ words “this procedure is critical to the TAC methodology.  This Commission in order to perform its duties must review and explicitly approve or accept such procedures.  Additionally, for clarity and ease of reference to anyone taking service under the ISO Tariff, these procedures should be contained within the ISO Tariff.”  Ex. S�1 at 7:1-9. See also Ex. ISO�33 at 27:10 – 16; ISO Initial Brief at 62.





� SWP contends that the need for transmission investment, which is the primary cost component in transmission rates, is driven by peak system usage, and that accordingly, off-peak users should bear “only the costs immediately referable to that service, such as the costs of energy and actual wear on the machinery.”  Union Elec. Co. v. FERC, 890 F.2d 1193, 1198 (D.C. Cir. 1989).  SWP also discusses cost causation principles in the Commission’s orders before and after Order No. 888.  Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888-A, Ferc Stats. & Regs., Regulation Preambles, ( 31,048, at 30,259 n.244 (1997), order on reh(g, Order No. 888-B, 81 FERC ( 61,248 (1997), order on reh(g, Order No. 888-C, 82 FERC ( 61,046 (1998), generally aff(d, Transmission Access Policy Study Group, et al. v. FERC, No. 97-1715 (D.C. Cir. June 30, 2000).  For discussion of Commission policy before Order No. 888, SWP cites Wis. Power & Light Co., 74 FERC ( 61,159 (1996); Commonwealth Edison Co. v. American Elec. Power Serv. Corp., 72 FERC ( 61,070, at 61,346 (1995).  For discussion of Commission policy after Order No. 888, SWP cites American Elec. Power Serv. Corp., Opinion No. 440, 88 FERC ( 61,141, at 61,453-54 (1999).  See also Remedying Undue Discrimination through Open Access Transmission Service and Standard Electricity Market Design, Ferc Stats. & Regs., Proposed Regulations ¶ 32,564 at P 169 (2002).  The ISO counters these arguments in its reply brief, contending that the D.C. Court of Appeals decided Union Electric regarding generating capacity, not transmission, and thus its ruling did not stand for all the contentions for which SWP cites it.  ISO Reply Brief at 45-46.  SCE supports the ISO’s viewpoint, stressing in its reply brief that this distinction is crucial.  SCE Reply Brief at 42.  





� “No later than two years after the ISO operations Date, the ISO governing Board shall recommend to FERC a rate methodology for Access Charges. The ISO Governing Board shall base its decision on such principles it approves (including, but not limited to, the introduction of off-peak transmission rate . . . .” Former ISO Tariff § 7.1.6 (emphasis added by SWP).  





� According to SWP, Union Elec. Co. v. FERC, 890 F.2d 1193, 1198 (D.C. Cir. 1989) explains how applying principles of cost causation may motivate users “to consider and employ all alternatives less costly than the plant that their demand would necessitate( reducing their peak consumption (where it is less valuable than the resources needed to satisfy it), constructing alternative supply facilities, or (for some types of services) installing storage capacity.”





� Ala. Elec. Coop. v. FERC, 684 F.2d 20 (D.C. Cir. 1982); Union Elec. Co. v. FERC, 890 F.2d 1193 (D.C. Cir. 1989); Sithe/Indep. Power Partners, L.P., v. FERC, 285 F.3d 1, 5 (2002).





� See Tr. 651:1 – 4.





� Ex. SWC-1 at 26:19 – 21.  SWC also argues this conclusion results from application of the holdings of Elec. Consumers Res. Council v. FERC, 747 F.2d 1511 (D.C. Cir. 1984) and La. Pub. Serv. Comm’n v. FERC, 184 F.3d 892 (D.C. Cir. 1999) to this case.  


� SWP addresses this contention in this reply brief.  SWP contends that the Commission thought that congestion pricing would address opportunity costs when it made the rulings that Staff discusses, and claims that the congestion pricing system did not operate as planned and do so.  SWP therefore claims that the precedent that Staff cites does not support a failure to allocate transmission costs based on a user’s contribution to system peak.


� See City of Winnfield v. FERC, 744 F.2d 871, 875 (D.C. Cir. 1984), citing FPC v. Sierra Pacific Power Co., 350 U.S. 348, 350-51 (1956); Kan. Cities v. FERC, 723 F. 2d 82 (D.C. Cir. 1983).





� See generally, SWC Initial Brief at 45-63; SWP Initial Brief at 42-45.  





� See Staff Initial Brief at 65-67; ISO Initial Brief at 65-87; SCE Initial Brief at 44-51; SC Initial Brief at 55-61; PG&E Initial Brief at 37-41; EOB Initial Brief at 45-46; SDG&E Initial Brief at 17.





� See, e.g., Staff Initial Brief at 67.





� SWC Initial Brief at 17-45; SWC Reply Brief at 20-49; SWP Initial Brief at 28-41; SWP Reply Brief at 28-49.  





� SWC Initial Brief at 48-49; SWP Initial Brief at 31.





� SWP Initial Brief at 31-32; SWC Initial Brief at 49.





� SWC Initial Brief at 45-63; SWP Initial Brief at 42-45.





� SWC Initial Brief at 56-59; SWP Initial Brief at 37-40.





� SWC Initial Brief at 48-49; SWP Initial Brief at 31.





� As previously discussed, the ongoing MD02 Market Redesign Proposal proceedings pending in a different docket address the ISO’s proposed adoption of locational marginal pricing.  





� IES Utilities, Inc., 81 FERC ( 61,187 (1997)(approved a rate design that based on-peak rates on 4,160 hours and off-peak rates on 8,760 hours, modifying the Commission’s Appalachian method as originally developed in Appalachian Power Co., 39 FERC ( 61,296 (1987) by moving to a differentiated rate based on off-or on-peak service).  





� This method was recommended by FERC Staff Witness Craig E. Deters for retail transmission in PG&E(s TO3 rate filing under Docket No. ER99-2326.  Ex. SWP-46.  The particular method Mr. Deters presented provides a kind of time-of-use rate, but not for individual customers. Costs to retail customer classes are allocated on the basis of 12 monthly coincident peaks (12 CPs) and then rates within that class are based on billing determinants (energy or non-coincident demand).  SWP contends that this method comports with Commission policy on how ISOs and RTOs should allocate costs, as expressed in Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888, FERC Stats. & Regs., Regulation Preambles ( 31,036, at 31,737 n.441 (1996) and Remedying Undue Discrimination through Open Access Transmission Service and Standard Electricity Market Design, Ferc Stats. & Regs., Proposed Regulations ¶ 32,564 at P 169 (2002).





� See Commonwealth Edison Co., 105 FERC ¶ 61,186 at P 33 (2003); La. Power & Light, Co., 14 FERC ¶ 61,075 at 61,126 (1981); City of Wichita v. W. Resources, Inc., 93 FERC ¶ 63,015 at 65,053, n. 4 (2000), citing Houlton v. Me. Pub. Serv. Co., 62 FERC ¶ 63,023 at 65,092 (1992).





� Ex. SWC-24 at 13:16 – 18; Ex. SWC-24 at 14:5 – 9.





� Pacific Gas & Elec. Co., 80 FERC ¶ 61,128 at 61,429-30 (1997).





� SCE argues that the eventual adoption of locational marginal pricing might make time-of-use or coincident peak pricing “even less appropriate” than under the ISO’s congestion management system because locational marginal pricing is intended to send the price signals that promote efficient use of the transmission grid.  SCE Initial Brief at 48, citing Cal. Indep. Sys. Operator Corp., 105 FERC ¶ 61,140 at P 50 (2003)(approved ISO adoption of congestion management system based on locational marginal pricing).





� SCE Initial Brief at 47, citing Ex. ISO-36 at 12:5-8 (discussed that TOU or 12 CP pricing would “more likely work at cross purposes with the ISO’s congestion management process and reduce the efficiency with which the grid is used and expanded); Tr. 2436:2 – 6 (SCE witness Hansen discussed that TOU pricing with the TAC could interfere with congestion pricing because it does not allow the congestion prices to show the end users).  





� See, e.g., SC Initial Brief at 61.  





�  ISO Reply Brief at 68, citing � HYPERLINK "http://www2.caiso.com/docs/2003/03/18/2003031815303519270.html" ��http://www2.caiso.com/docs/2003/03/18/2003031815303519270.html�.





� However, Staff points out that because the guidelines would be within the scope of Section 206, they would first be subject to the filing requirements of Section 205(c).  Therefore, they should be filed as an amendment to the tariff as Staff recommends.  





� See Staff Reply Brief at 50.  


� See, e.g., Ex. SCE-13 at 36.





� Pacific Gas and Elec. Co., 88 FERC ¶ 63,007 at 65,051 (1999) (“Staff argues that we can order modification of the Companies’ TO Tariffs irrespective of any inconsistencies that such an order might create with the collective ISO Tariff.”).  





� E.g., Opinion No. 458-A, 101 FERC ¶ 61,151 at P 15.





� S. Cal. Edison Co. v. FERC, Case No. 02-1374 (D.C. Cir. Ct.).  


� Cal. Indep. Sys. Operator Corp., 103 FERC ¶ 61,114 at P 26 (2003).





� See, e.g., Ex. PGE�1 at 22:2 – 10, 22:31 – 23:30; Tr. 739:9 – 15; Staff Initial Brief at 18-19.  


 


� See Ex. SCE-38.





� Ex. ISO-1 at 62:3 – 11. 





� Id. at 62:12 – 15.  





� Tr. 404:19 – 25.





� Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,725 (2000).  





� Id.


  


� Id.


  


� Id.


  


� Id.  





� See Tr. 2737-39; Ex. SCE-53B; Ex. VER-1 at 21:10 – 14.  





� Id.





� See Ex. S-5 at 32:2-4; Ex. VER-1 at 21:16 – 19; Tr. 2639:8 – 17; Ex. NCP-4.   


� To support its position, Staff cites an example, TransElect, whose new facilities will be rolled in grid wide; Staff states that admittedly TransElect is something of a special case in that the OPTOs do not seem to object to paying 97% of its TRR.  In addition, Staff cites SC witness Daniel, who testified that if SC were to go ahead and add new transmission facilities, those facilities would immediately be included in the grid wide rate.  Tr. 1796:25 – 1797:6.  





� Vernon Reply Brief at 41.


� Ex. SWP-72 at 64:23 – 65:10; Ex. TNC-1 at 36:17 – 38:3.





� Cal. Indep. Sys. Operator Corp., 91 FERC ¶ 61,205 at 61,726 (2000).





� Ex. ISO-33 at 24:5 – 8.  





� Id. at 24:15 – 19.





� Ex. ISO-1 at 82:7 – 18.  Ms. Le Vine noted the ISO’s agreement (Ex. ISO-33 at 27:1 – 3) with SCE on this point.  See also Ex. SCE-13 at 27.





� Id.





� See SCE-1 at 32:29 – 33:15.  





� Id.  





 � See Ex. ISO-33 at 22:19 – 23:10, Ex. SCE-1 at 33:17 – 34:12.


� Ex. ISO-33 at 21:21 – 22:11.





� See Ex. ISO-33 at 22:7 – 9.  See City of Vernon, 102 FERC ¶ 63,009 (2003), aff’d, 102 FERC ¶ 61,141 (2003).





� See Ex. ISO-33 at 21:21 – 22:11, Ex. SCE-1 at 30:7 – 31:12.





� Staff Initial Brief at 57.  





� For example, in lieu of unbundling, SWP requests that it be provided proportionally greater FTRs to compensate it for the subject services, citing California Indep. Sys. Operator Corp., 102 FERC ¶ 61,278 (Mar. 12, 2003)(amended ISO Tariff).  


� Similarly, although SWP states that it prefers its purpose test, it is willing to accept the Staff alternative.





� Ex. PGE�2 at 9:11 – 25. In Trial Staff witness Gross’ words “this procedure is critical to the TAC methodology.  This Commission in order to perform its duties must review and explicitly approve or accept such procedures.  Additionally, for clarity and ease of reference to anyone taking service under the ISO Tariff, these procedures should be contained within the ISO Tariff.”  Ex. S�1 at 7:1-9. See also Ex. ISO�33 at 27:10 – 16; ISO Initial Brief at 62.





� See generally, SWC Initial Brief at 45-63; SWP Initial Brief at 42-45.  





� See Staff Initial Brief at 65-67; ISO Initial Brief at 65-87; SCE Initial Brief at 44-51; SC Initial Brief at 55-61; PG&E Initial Brief at 37-41; EOB Initial Brief at 45-46; SDG&E Initial Brief at 17.





� See, e.g., Staff Initial Brief at 67.





� Pacific Gas & Elec. Co., 80 FERC ¶ 61,128 at 61,429-30 (1997).





� See Staff Reply Brief at 50.  


� This proceeding will not decide the issues in the ISO’s Comprehensive Market Redesign Proposal 2002, known as MD02.  The Commission is considering those issues in Docket No. ER02-1656-000 and its various subdockets.  MD02 may alter some features of the TAC as it is currently proposed.






